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TRANSLATOR'S PREFACE. 



The present work is not of a speculative character, nor does it 
in any way discuss the principles upon which laws should be 
founded. Its sole object is to lay before the student the most 
general of those principles upon which the laws of all countries 
in fjftct more or less depend. 

The importance to students of English law of some acquaintance 
with the principles of Roman jurisprudence is no longer insisted 
upon by a few, but is recognised by the majority of the leading 
men of the day. The appearance, therefore, for the first time, of 
an English translation of the best summary of the elementary 
principles of Roman law which has ever appeared scarcely requires 
apology. Nevertheless, an explanation of the more immediate 
objects which the translator has had in view seems requisite, as 
well to prevent disappointment on the part of the reader, as to 
justify the translator in the course he has adopted. 

Whoever reflects for a moment upon the present condition of 
^English law, and upon the enormous quantity of the materials 
from which alone a useful knowledge of its actual state is ob- 
tainable, cannot fail to see that no person who has to master them 
will have time at his command seriously to study the details of 
the Roman, or any other system of jurisprudence. Such a study 
is itself sufficient to engross the whole time and attention of p.ny 
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person, even if he be endowed with more than ordinary capacity. 
On the other hand, it is highly desirable, and perfectly feasible, 
for him who makes it the serious business of his life to study 
and practise any particular system of law, to possess as 
part of his general education a knowledge of the leading princi- 
ples of other systems, and especially of the Boman, the basis of 
them all. 

To an English barrister knowledge of this kind is, no doubt, 
rather indirectly than directly useful, although its direct use is 
probably greater than is ordinarily supposed. Indirectly, the 
greatest advantage to be derived from a study of the Roman law, 
and of the works of continental jurists, appears to the writer to be 
the acquisition of a habit of classification, and consequently of 
duly appreciating points of resemblance and of difference. The 
great skill with which many of the writers on Roman law have 
combined and systematised the immethodically arranged contents 
of the Corpvs Juris Civilis contrasts in a striking manner with the 
defective arrangement observable in the works first placed in the 
hands of an English student. This observation is not intended to 
imply that there is no well-arranged English law book, but only 
that there is no work in which due attention is paid to the 
distinction between the general and the particular, and in which 
the great principles of our jurisprudence are so brought together 
that the more simple precede the more complex, and the most nearly 
related stand closer to each other than to the more distantly 
allied. This is the more to be regretted, as from the great 
subdivision of labour characteristic of our own system, a student 
is only too likely to be bewildered by the acquisition of particular 
facts which he is wholly unable to systematise. 

Of all the works which have appeared upon the Roman law, 
there is none of more universally admitted excellence than that of 
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which a portion is here translated. In order that its merits may 
not be deemed too highly appreciated by one who may be con- 
sidered an interested witness, the writer transcribes the opinion 
of Mr. George Long, than whom no person in this country 
commands or is entitled to more respect upon such matters. 
" The two works," says he, in an introductory lecture to a course 
on jurisprudence and the civil law, " which I shall chiefly use for 
my purpose, are the * System des heutigen Bdmischen Eechts,' 
an imfinished work by Savigny, 5 vols., 8vo, and the * System des 
Pandekten Bechts ' of Thibaut. It is nothing extravagant, when 
I say, that any praise which could be bestowed on these two works 
by any man the most competent to judge would not be exaggerated. 
They are characterised by a soundness of knowledge, clearness of 
expression, perspicuity of arrangement, and a subtlety and depth of 
thought that have seldom been equalled by any writer on the subject 
and cannot be surpassed. The reader is never bewildered vdth 
useless distinctions, or deceived by specious generalities, which so 
often mean nothing ; everything has a definite object, and while 
the mind is filled with knowledge it is prompted to activity and 
fertilised with suggestions. The general is never conceived 
vdthout an adaptation to the particular, and the particular ig 
always in its proper place, subordinate to the general."* 

The translation is firom the text of the ninth German edition, 
published after the author's death, and edited by Dr. Buchholtz. 
The arrangement is that of the same edition, except that § § SOa, 
806, 80c, lira, 117b, 117c, 11 7d, which by the German editor 
were placed elsewhere are brought back by the translator to 
the position in which the author left them. The greatest care has 
been taken to render the author's meaning truly, and where this 
has appeared doubtful Thibaut's own essays and the references 

* Ttoo Discourses delivered in the Middle Temple Hall, by George Long. 
London: Knight, 1847, pp. 40, 41. 
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in the notes have, when possible, been sedulously compared. It is 
nevertheless felt, that, owing to the exceeding brevity of the 
author*s style and the great compression of his matter, his exact 
meaning may not have been everywhere apprehended ; such 
occurrences however it is hoped are rare, and for them the 
translator throws himself upon the indulgence of the public, in 
the full assurance that they will not impute them to any dispo- 
sition on his part to* slur over the difficulties he may have had to 
encounter. 

The notes and references at the foot of the body of the work are 
all (with two or three obvious exceptions marked with an asterisk) 
taken from the 9th German Edition, and whilst for any variation 
between the notes in that edition and those in the present trans- 
lation the translator is alone responsible, he does not guarantee 
the accuracy or relevancy of the references themselves. It may 
be assumed that the frequent revisions of the author and the care 
of the last German editor leave nothing to be desired on this head. 

The notes and iUustrations forming the appendix to the 
present volume are intended for two purposes, viz. ; first, to 
assist the English student in understanding the text, and second 
to enable him to compare the Boman with our own juris- 
prudence. The notes of the first class have been translated or 
abridged from the works referred to in each case ; the selection 
has been made mainly with a view to illustrate principles of 
general importance and not to explain matters which, although 
mentioned or referred to in the text, are not of such a nature as 
to interest the majority of English students ; nevertheless, it is 
hoped that no explanation has been omitted which is necessary to 
enable a person with the Corpus Juris at his elbow readily to 
imderstand the text. The notes of the second class are not in- 
tended as essays on the English law, but only to serve as guides to 
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the student, and to enable him to compare the most important prin- 
ciples in the body of the work with those which are recognised in 
our own jurisprudence. 

• 
For reasons which may be gathered from the earlier part of 
this preface, it has taken no little time and labour to collect the 
materials for some of these notes and to arrange them in their 
present shape ; but both time and labour have been expended 
willingly, in the hope that the results may prove serviceable to 
those who, anxious to discover the most important general prin- 
ciples of our law, are at a loss where to search for them. The 
authorities which are referred to, are such as the writer has met 
with during his own studies. He does not profess to have succeeded 
in obtaining those best suited to his purpose, by ransacking the 
reports from the Year-books downwards; doubtless, persons of 
greater experience and knowledge could have made a better and 
more ample selection, and upon some future occasion the nucleus 
now formed may be expanded by further labour into a systematic 
arrangement of the general principles of English Law. 

The analytical table of contents is not a translation of the 
corresponding portion of the German edition, but is wholly new, 
and has been framed for the express purpose of presenting to the 
eye a fuU outline of this portion of the author's system. The 
index also is entirely new. The aim of the translator has, in short, 
been to render the present volume complete in itself, and thereby 
to increase its utility not only as an introduction to the remainder 
of Thibaut's work (consisting of the Boman Law of Property, 
Obligations, Marriage, and Succession), but also as an introduc- 
tion to the study of Jurisprudence generally. 

Lincoln's Inn, 

ChristmaSy 1854. 
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CORRECTIONS AND ADDITIONS. 

 

Appendix. 

Page XXT1. Note to § 38, par. II. — In matters crimmal, &c. Piracy is aa exception to 
the rule here stated. Piracy is an offence within the criminal jurisdiction 
of all nations ; it is against all and punished by all. 1 Kent Com. 188. 

xxviii. Note to § 56 is misplaced ; it should have come after the next note, and on 
page XXX. 

xlix. Note to § 71. In the paragraph No. 2, before the words, * * But heirs are in 
no case," &c., insert ^* And by 3 & 4 Wm. lY. c. 104, lands in the hands 
of an heir are made assets in equity for the payment of the simple contract 
debts of hiB ancestor." And in the foot-note k, add "11 G^. lY. k 

1 Wm. IV. c. 47, § 6 ; 8 & 4 Wm. IV. c 104." 

li. Note to § 78. In the foot-note ^, add ** Debts vested in the Crown are trans- 
ferable at law. Lambert v. Taylor, 4 B. & C. 188." 

Ixxiy. Note to § 117 A, foot-note (2, add '* And a covenant not to sue one is no 
defence to an action against the others. Dean v. Newhall, 8 T. B. 168 ; 
nor is a covenant by one not to sue a defence to an action brought by all, 
Wahnesley v. Nelstrop, 11 A. k E. 216." 

Ixxxiii. Note to § 140, foot-note (2, add *' Davis v. Qarrett^ 6 Bing. 716 ; Caffrey v. 
Darby, 6 Ves. 496." 

Ixxxvi. Foot-note /, add ** Davies v. Mann, 10 M. & W. 546 ; Martin v. The Great 
Northern Bailway Co., 16 C. B. 179 ; Dowell v. The General Steam 
Navigation Co., 5 B. & B. 195." The words in the text just above the 
reference to note / require to be modified. The words " as much as the 
want of such care on the other side," should be struck out ; and the words 
*'in any degree really" should be inserted before the word ''contributed." 

xdii. Note to § 167, foot-note b, add "Schmaling v. Thomlinson, 6 Taunt. 147 ; 
Edmiston v. Wright^ 1 Camp. 88." 

« 

cvi. Note to § 190. On the subject of ratification, see the important case of 
^Ison V. Tumman, 6 Man. k Or. 286, which shows that in order that 
one person may make the act of another his own by ratification, the latter 
must have assumed to act for the former. 

cvi. Note to § 191, placed on p. cv., should have come in on p. cvi., immediately 
before note to § 192. 

cviL Note to § 194. See further as to protests, Balsh r. Hyam, 2 P. W. 458 ; 
Wegener v. Smith, 15 C. B. 285 ; Smith v. Sieveking, 4 E. & B. 953. 

cxiii. Note to § 206, 207. In the text referring to the foot-note/, instead of the 
words "in the absence of a fraudulent concealment,** inseH "at law," 
and in the next line, after the word " not," intert "in equity begin to." 
In the foot-note /, iruert " But see Bree v, Holbech, Dougl. 655," and in 
the foot-note g, ttrike out the reference to this last ease. 

cxxiv. Note to § 280, 231, section 2. The recent case of Thomas v. Thomas, 

2 E. & J. 79, shows that in equity a bond fide possessor will not, except 
under special circumstances, be compelled to account for mesne profits 
from a time anterior to the filing of the bill. 



GENERAL PRINCIPLES OF 

ROMAN LAW. 



PART I. 

LAWS AND JURISPRUDENCE CONSIDERED BY THEMSELVES. 



CHAPTER I. 

OF THE NATUBE OF LAWS AND OF JUBISPBUDENCE GENERALLY. 



L— POSITIVE LAWS AHS THEIR EFFECT. 

§1- 
Laws which one person can compel another to observe are called 

Positiye Laws {Jus in the sense of Law) ; and their effect always 

consists in this, that a duty is imposed upon one person which he 

can be compelled to perform at the will of some other. The latter 

has a power to act {Jibs in the sense of a Right) ; the former is 

under a necessity of acting {necessitaSy officium, in modem Latin 

obligation duty, obligation).* Neither this power nor this necessity 

can exist without the other ; ^ Ju8 et obligatio sunt correlata. 

n.—JTJBISPSUDEHCE. 

§ 2. 
Positive Laws, in order to be accurately understood, require to 
be represented in a scientific or systematic form, and when thus 

* See, for the true meaning of the term obligatio Hugo, Civil. Mag. B. 3. 
Nr. 20. B. 5. Nr. 3. ; and of the term Jus, post §§ 8, 34, 64. 
** L. 7. de annuis legat. (33. 1.). 

B 



2 JURISPRUDENCE. 

represented they constitute the science of Positive Law (Juvrispru- 
dentia, sometimes also Jtui), A system of Law, founded on logical 
principles, should consist of two parts; viz., a general part in 
which the great leading ideas and principles of law are brought 
together, and a special part in which the nature of each law is 
separately examined and its application to individual cases correctly 
determined. 

This special part should be further divided upon principles 
which lead to the most important practical results, and there can 
be no doubt that these follow &om a division which has reference 
to the persons upon or in whom rights are conferred or vested. 
With reference to these persons, the special part may be divided 
into three great divisions, viz. : — 

1. Public Law (Jus pvhlicvm b, lato) or that which treats of 
the relations existing between the government and individual 
members of a given state ; 

2. Private Law (Jus privaivm^ sometimes called Civil Law) or 
that which treats of the relations of those individual members 
inter se ; 

3. International Law {Jris gentium in the modem sense) or 
that which treats of the relations existing between a government 
with its people and strangers. 

Public Law must be further subdivided into 

Constitutional Law {jus publicum in a narrow sense), con- 
sisting of such public laws as are binding on the Sovereign, and 

Administrative Law, consisting of such public laws as proceed 
from the mere exercise of the lawgiving power. To the last 
belong Criminal Law, laws relating to Public Finance and those 
relating to Police. 

Laws relating to Civil Process and those relating to Status 
familuB belong partly to Administrative, partly to Private Law. 
For those laws which relate to Civil Process certainly treat of the 
relations of the individual members of a given state inter se, and 
also of those which exist between such members and the Sovereign, 
here represented by his Judges. On the other hand, the law relat- 
ing to Guardianship is nothing but part of the law of Police, whilst 
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the law relating to Pa/rental AtUhority, so closely allied to that 
relating to Guardianship, is treated even in Justinian's collections 
almost as if it concerned parents and their children alone. 

§ 3. 
In conformity with the present rules of our Universities, the 

teacher of Boman Law<^ must leave to others the task of inves- 
tigating most of the above branches of Jurisprudence and confine 
himself to the general principles and their special application to 
private law, the laws of Guardianship, and of Parental Authority. 

The most important branch of Boman Jurisprudence is by 
many supposed to be what is called Private Law, and to its 
principles, in their opinion, a general introduction ought to be 
confined. But the greatest portion of Boman law, as applied in 
modem times, consists of general principles only, and but a small 
portion of it is composed of pure Private law. For not only are 
the principles developed in the present work useful for the 
understanding of every other special branch of the law, but they 
are essential to the complete knowledge of the doctrines respecting 
Contracts, Property, Easements, and Pledges; and this is true 
whether in applying these doctrines we have to consider the 
relations existing between the individual members themselves of a 
state, or those existing between them and the sovereign of the 
same state, or, lastiy, those existing between one state and another. 
The laws of succession, and of parental authority, may fairly be 
considered as branches of Private law, but the laws which relate 
to Guardianship are, undoubtedly, most closely allied to the Law 
of Police. 

L Thibant's System, 

§ 5. 
Whoever has had to teach beginners any developed historical 
science must have found himself compelled to abandon the plan 

* See upon this subject E. F. Yogel fiber die Bestandiheile des Pandekten- 
reohts. Leipzig 1831. 8. 

B 2 
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of procedure dictated by strict logical principles, and so to arrange 

his matter that that which is first treated of may render what 

follows as intelligible as possible. From considerations such as 

these, and no others, the author has * been induced to divide the 

present work into four books, of which 

The first contains the General Principles. 

„ second ,, Law of Status, 

„ third ,, „ Obligations. 

„ fourth „ „ Real Property and of Saooession. 

The doctrines relating to prescription are contained in an 
appendix, both because they can only be understood after a know- 
ledge of all the above subjects has been acquired, and because a 
separation of these doctrines and distribution of them amongst 
the body of the work can only lead to confusion and to superfidal 
attainments.^ 

2. Soman SyitemA. 

The Romans cannot be said to have done much towards sys- 
tematising law. In their division of law into Jus sacrvm, ptiblicwtti 
and privatum,^ or publicum and privatum,^ so confused was the 
most important notion of all, namely, that of their Jus publicum^ 
which is merely directed to the public welfare, that very many 
doctrines deemed in modem times to belong to the division of 
private law,8 can be referred to the other Roman division ; yet, 
in this matter the most accurate discrimination was requisite in 
consequence of the important principle, that the public law cannot 
be altered at the will of private individuals.^ 

* »'. «. in the 8th edition, from which this § is translated. 

^ Notwithstanding the last lines of the text, the learned editor of the ninth 
edition broke up the Appendix on Prescription, and placed a great portion of it 
amongst the General Principles, and the rest of it elsewhere in the bulk of the 
work. So much of this branch of the law as can be understood without a 
knowledge of the contents of the second and subsequent books of the original 
system, wiH be foimd in the present translation. Trans, 

* QuintilianuB inst. orat. II. 4. Ausonius Idyll. XI. 61. 

' livius III. 34. Plinius epist. I. 22. L. 1. § 2. de iust. et iure (1. 1). 
Hansel Handbuch der Institutionen Bd. 1. Leipz. 1842. p. 188 — 198. 
' Burchardi GrundzUge des B^ohtssystems der Bomer. Bonn 1822. 
^ L. 38. de pact. (2. 14.) L. 6. § 7. de admin, tutor. (26. 7.) 
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Those works of the Romans in which a sort of attempt at a 
system is made are not worthy of imitation. Their endeavours 
to generalise are very feeble,* and the order of the Pandects (which, 
with some trifling exceptions, is followed in the Code), is so faulty 
that the arrangement of the Institutes, bad as it is, is com- 
paratively excellent. Even if we admit that the Pandects were 
arranged to suit the convenience of judges, still everything in 
them is most immethodically put together, K and the matter is not 
mended by being told that the order was nearly the same as in 
the Preetor's Edict, and was borrowed from the Twelve Tables, or 
had reference to the old Legia dctionesA 

The arrangement of the Institutes is, for beginners, tolerably 
good,™ and being adapted to the Boman definition of Jurisprudence," 
is not altogether illogical. But even granting that the Jurist has 
to take everything into account in every matter, and therefore to 
bear in mind all the doctrines relating to the subjects of rights 
(JiLS persanarum), and all the doctrines relating to that which is 
not the subject of any right (Jtbs rerum\ and has moreover correctly 
to apply both of these {Jvs actionum\ still if rights and duties 
are looked upon as the great objects of law, it is logically incorrect 
to treat that which is of most importance, as if it were only of 
secondary consideration, and to discuss the doctrines relating to 
rights and duties as incidental to those relating to incorporeal things, 
and to make a third principal division of the law relating to actions, 
which in reality is a branch of that relating to things.^ It is at 

^ See the first titles in the Institutes and Digest, and the attempt at generali- 
sation which is often most successful when it comes last, in Dig. L. 8. T. 4. 
L. 30. 31. 32. and Cod. L. 3. T. 38. L. 6. T. 43. 59. L. 7. T. 15. 30. 

^ Donelli comment. L. I.e. 1. 

' This opinion is entertained by He£^r im Rheinischen Museum 1. Ihrg. 
1. Hft. Nr. 2. 

•■ A. F. Schilling Institutionen B. 2. Leipz. 1837. § 2. appx. 

" Given in L. 10. § 2. de iust. et iure (1. 1.) It has been much observed upon. 
Brissonii antiqu. L. 14. c. 16. Thibaut Vers. 2. B. 6—8. Welcker Reohts-, 
Staats- und Gesetzgebungslehre. Stuttg. 1829. p. 512 — 518. 

* With regard to the Institutes of Justinian and Gtdus, I unhesitatingly 
retain the opinions formerly held by me, and which have been also defended by 
others. They have, however, again been attacked by Hugo civ, Mag. B. 4. 
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any rate indisputable that those principles which pervade every 
branch of Jurisprudence should be at the outset brought together, 
and what is in German treatises commonly called the General Part, 
should consequently contain such explanations of the elementary 
notions of Positive law, Bights and Duties, as may be requisite 
for the thorough understanding of more special matters. 

Nr. 1.9. B. 5. Nr. 15. B. 6. Nr. 15. The reproach of obstmacy is certainly 
deserved by one of us. See Savigny System B. 1. § 59. 



NATURAL LAW. 



CHAPTER II. 

OF LAWS WITH REFERENCE TO THEIR SOURCES. 



I -OF VJLTURAL LAW AHB ITS LEGAL FOSCE. 

1. Jus natnrale, &o. 
§7. 
With respect to the sources of Law the Romans had the 
following notions: every individual member of a political 
community is, as an animal, subject to the laws of Instinct; 
as a human being, to those which are dictated by the reason of 
mankind; and, lastly, as an individual member of a political 
community, to those laws which are sanctioned by the sovereign 
powers of that community. These three sorts of laws are 
respectively designated by the Romans jvs naturaUy^ jus gentium^ 
sometimes also jus naturale^^ and jtbs civUey in its most extensive 
sense.*" The proper source of this jus gentium is what in modem 
times is called the moral sense, or the natural feeling of 
justice ; this, together with the moral notions at the time common 
to all nations, the Romans were not backward in recognising as 
authority, although they did not feel themselves compelled to 
foimd iheixjus gentium whoUy upon it.' The jv>s gentium of the 

' pr. I. de jure natnr. (1. 2.) L. 1. § 3. de iust. et ixir. (1. 1.) 

' Cioero pro Sextio c. 42. 11. § 1. 11. I. de rer. div. (2. 1.) Theophilns 
L. 1. T. 2. pr. L. 11. de iust. et inr. (1. 1.) L. 2. 3. 4. de rer. div. (1. 8.) 
L. 4. § 2. de grad. (38. 10.) L. 32. de R. I. (60. 17.) Savigny SyBtem B. 1. 
Beilage I. 

' L. 6. pr. de met, et ixir. (1.1.) In a narrower sense jus civile means the 
law pectdiar to the Roman State. L. 1. pr. de A. R. D. (41. 1. ) Sometimes it 
is opposed to jus honorarium v, pratorium, L. 7. de iust. et iur. (1. 1.) 
Sometimes it means that which is fixed by the interpretatio prudentium, L. 2. 
§ 5. 12. de 0. I. (1. 2.); and lastly it is opposed to criminal law. Tit. C. 
quando civilis actio (9. 31.). 

" Cioero de inventione II. 22. Gaius I. 189. L. 6. 11. de iust. etiur. (1. 1.) 
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Romans, being dependent entirely upon natural feeling, did not 
rest upon any abstract principle. They did, however, recognise 
many principles as general rules, particularly the principle, that 
by the natural law all agreements should be observed,* and that, in 
the absence of any special right, no one ought to enrich himself to 
the damage or from the property of another .'^ 

§8. 

The jvs civile, or, in the language of modem writers, jus 
positivmn, has every possible civil effect, and, whether based on 
the principles of natural law or not (jus positivum mixtumi et 
merum), can be taken advantage of as well by action as by plea 
(exceptio). The jvs gentium^ as a general rule, can be taken 
advantage of only by way of defence ;^ and only those duties with 
their correlative rights which can be enforced by an action founded 
on the jus civile are, strictly speaking, obligationesj although this 
term includes such duties as are enforceable by action by the 
practice of the Boman Courts, e.g. the duty which arises in case 
of an improper acquisition of property to the damage of another.^ 

The German courts, following the Canon Law, hold that the 
performance of a duty arising merely from natural law can be 
enforced by an equitable action {actio in factum, imploratio officii 
judicis),^ and that such duties, like those foimded on positive law, 

Theophilns L. 1. T. 2. pr. Paohta Qewohnheitsr 1. Bd. 1—44. Also in hia 
CursuB der Iiistitationen B. 1. 357. See contra, Dirksenim Ehein. Mus. 1. 
B. 1—50., and in Ids Yermischten Schriften B. 1. Nr. 9. 

* L. 1. pr. de pact. (2. 14.). 

» L. 17. 4 4. de inat. act. (14. 3.) L. 6. 4 2. de iure dot. (23. 3.) L. 206. 
de R. I. (50. 17.) cap. 48. de E. I. in 6. (5. 13.). W. Sell Versuche 1. B. 
Nr. 1. See further, § 8. & Weiske Rechtslexikon B. 1. 925. 

* L. 10. 178. § 3. de V. S. (50. 16.). A. F. E. Lelievre quid at obligatio 
naturalis ex sententia Romanonun. Lovan. 1826. p. 37 — 42. 69 — 71. See 
contra Weber v. d. natiirl. Verb. § 43—47. 51. 55. 88. 99. Compare Unter- 
holzner die Lehre von den Scliuldverli^tnissen B. 1. Leipz. 1840. § 6 — 9. 

r pr. I. de obligat. (3. 13.). 

* See § 7, note n and L. 15. de dolo (4. 3.) L. 23. § 4. 5. de R. V. (6. 1.) 
L. 1. § 2. L. 2. 3. pr. oonunod. (13. 6.) L. 12. § 1. de distract, pignor. (20. 5.) 
L. 14. § 1. de reb. auct. iudic. (42. 5.). Sell 32—39, ubi sup. 

 Cap. 6. X. de indio. (2. 1.) Weber Beitrage 2. St. 6. K. Roder 
Abhandlungen. Qiess. 1833. Nr. 6. See post, § 73. 
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are enforceable to their full extent (efficax), and are only to be 
held limited (restricta) or wholly invalid {destructa, reprobata), when 
limited or destroyed by positive law. The degree, consequently, 
to which a duty founded entirely on natural law is to be limited 
must depend upon the precepts of positive law,*^ and if such a duty 
be thereby totally destroyed, it must be treated as whoUy without 
effect.^ But even in this case such a new state of circumstances 
may arise from a performance of the duty with fuU knowledge of 
all the facts as may be sufficient to prevent the recovery back of 
what may have been given in fulfilment of it.^ 

8. Koral and Vatnral Law. 

It is a common modem opinion that the moral law leaves every 
thing to conscience, and that therefore a judge should take no 
notice of moral duties, unless they be also recognised by positive 
law.® The Romans, however, did not see the subtle distinction 
drawn by later philosophers between moral law and natural law, 
and held every duty imposed by the prevailing notions of morality, 
sense of honour, and propriety, to be a debitvm naturaUy enforce - 
JBible by way of defence {exceptio)J In this view are to be 
regarded their three pracepta jv/ris ; honeste vive, alterum non 
ladSy swam cuique tribue,^ precepts which can hardly serve as the 
basis of jurisprudence, inasmuch as no two persons agree as to 
their application.** 

^ See further |M>«<, § 191, and generally Rosshirt Zeitsohrift. B. 1. p. 123 — 155. 

« L. 6. de lust, et inr. (1. 1.) compared with L. 26. de statu horn. (1. 5.) 
L. 16. § 1. ad SCtum Veil. (16. 1.) L. 3. C. de aleator. (3. 43.) L. 3. C. de 
pact. pign. (8. 35.). 

* Qee pasty §78. 

• Weber ubi sup,^ § 98. 99. 

' L. 25. § 11. de hered. pet. (6. 3.) L. 26. pr. L. 32. § 2. de condict. indeb. 
(12, 6.) L. 8. in qnib. causs. pign. tac. (20, 2.), compared with many similar 
passages which are cited post, §§ 91. 144. 484. 499. Thibant Yersuche 2. B. 
p. 132 — 158. I. Pan. de grati animi officiis. Lugd. Bat. 1809. p. 146^ 
148. G. Bored de veterum ICtomm honestatis studio. Lugd. Bat. 1823. 

» L. 10. § 1. de iust. et iur. (1. 1.) Savigny System B. 1. § 59. 

^ Sintenis Givilrecht B. 1 . § 5. But see Welcker Rechts— &c. Lehre, 544—552. 
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n.-^F posrrivB law nr pabhottlab. 

§10. 
Positive law which is by far the most important of all the 
sources of law, may arise either from commands proceeding 
directly from the supreme power of a state, or from the concurring 
views either of the judicial authorities or of the individual 
members of that state by virtue of a sort of lawgiving power 
entrusted to or left with them by the supreme authority. Law of 
the first description, whether it be actually written or not, is 
usually called Jus scriptum, law of the two last descriptions 
Jvs non scrvptwm. According to some writers these expressions 
have a technical and so to speak classical signification;^ but the 
Bomans seem to have understood them in their literal ordinary 
meaning.^ For the sake of conforming to usage the technical 
sense must however be examined and explained. 

L Written law. 

A. DIVINE LAW. 
§11. 

Positive written law is divided, by those who believe in a Divine 
revelation, into Divine and Hvmcm. The former again is either 
ParticuLa/r or Universal, according as it is applicable to a certain 
class of persons only, or is binding on mankind in general. That 
the Old Testament is applicable to the Jews is considered by them 
as clearly established;' but there is no unanimity of opinion upon 
the question whether the Bible is universal law for all mankind 
or is only to be considered binding upon Christians.™ The Jurist, 

^ 0. L. Crell de origine et virtute inris non soripti. Viteb. 1729. Gluok 
Pand. 1. Bd. § 82. Zimmem Qescli. d. Rom. Privat-B. 1. Thl. 51--fi4. 

k L. 32. pr. L. 36. de LL. (1. 3.). Noodt ad Pand. L. 1. Tit. 1. in med. 
Hansel Handbnch der Institutionen B. 1. 210-299, 327-362. 1 Sav. Syst § 22. 

* Upon the other partlcalar laws of the Jews see Blame das Eirohenrecht der 
Jnden nnd Christen. 2. Anfl. 17 — 21, and upon the dnty of Jews to conform 
to German law, see BJieinisches Mns. 3. Jahirg. Nr. 24. 

" Compare Meister num ins divin. detnr posit, nniv. (in eins ezero. F. 1.) 
Michaelis Mos. Becht. 1. Th. § 2. Hellfeld de leg. Mos. valore hodiem. (in his 
Opuso.). Bericht. n. Zns. z. d. Inst. d. R. R. 140 — 151. Schoman Handb. 
2. B. 32—45. 
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holding himself aloof from every religious sect, can only observe 
that the Bible is not universally promulgated. Whether the Bible 
was intended to be universally binding, whether the Mosaical 
law" is or not entirely repealed by the New Testament, and 
whether the last does or not contain moral precepts only® are 
questions which must be answered by Theologians and not 
by lawyers. Thus much however is juridically speaking clear; 
According to the Roman law the moral precepts of the New Testa- 
ment, so far as they are confessedly the foundations of duties of 
love, cannot be considered, in a christian state, as non-existing, 
but must rather be therein treated in the same way as the Romans 
treated recognised moral duties (ante § 9). 

B. HUMAN LAW. 

§ 12. 
Adopted Law.— The positive Human Law of Germany is partly 
adopted^ i.e. derived from the law of other countries, partly home- 
sprwngy i.e. of German origin. The former consists of — 

I. The Roman Law contained in the collections of Justinian, 
\dz. the Listitutes, Pandects or Digest, new Code and Novels so 
far however only as they are glossed ;P 

II. The Canon Law consisting of — 

* As for example K. L. Nitzeoh iib. die Ungiilt. d. Mos. G^. &o. Wittenb. 
1800. 22 supposes. 

** As is declared amongst others by Popp v. Ehescheidimgen. 1 — 3. Abh. 

' Of a contrary opinion are C. A. Beck de novell. Leonis eammque usu et 
auctoritate, and Dabelow Handb. 1. Thl. 198—201. Wening Lehrb. 1. B. 
Einl. § 2. Bat compare Waloh controv. p. 11. Zepemiok mantiss. ad Beck 
de Nov. Leon. cap. 3. On the nnglossed passages in the Codex see Or. W. 
Hugo iiber die nicht glossirten Stellen in Codex. Jena 1807. Qliiok Handb. 
I. p. 271—274. G. A. Cramer sacra natalia Friderici YI etc. Kil. 1826, p. 47 
— 59. E. Witte die leges restitatae des Justinianeischen Codex. Bresl. 1830, 
and on the nomber of glossed novels : Hugo civ. Mag. 3. B. Nr. 2. & 7. 
P. F. Weiss historia Novell, litterar. Partio. 1. Marb. 1800. Thibaut civ. 
Abh. 215. I^avigny Zeitschr. 4. B. Nr. 4. Gliick Handb. 1 . B. 231—233. 
Biener Qeschiohte d. Novellen 243 — 249. On the different views of the Glossators 
see G. Haenel dissensiones dominomm. Lips. 1834, and for their history F. v. 
Savigny Gesoh. d. R. R. im Mittelalter. Heidelb. 1815 — 1831. See too 
Osenbriiggen in Linde Zeitschrift Bd. 17. Nr. 11. 
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1. The Decreium Gratiani containing excerpts from the 
Fathers, several ecclesiastical and temporal laws, &c., composed 
A.D. 1151 ; 

2. Gregory the IXth's collection of Decretals {lAber extra 
Decretwm)y with similar contents published a.d. 1234 ; 

3. The collection of Decretals by Boniface VIII. {Liber Sextos) 
A.D. 1298. 

4. A collection of orders of Clement V. (Clementinaijy composed 
A.D. 1311. 

5. The so-called Extravagantes of John XXII. collected a.d. 
1340, and the Extravagantes communes of a.d. 1483; the former 
consisting of Decretals of John XXII., the latter of Decretals of 
the Popes from Urban TV. to Sixtus IV., and both made law by 
Gregory XIII., a.d. 1580,9 

III. The Libri or consv£tudines Feudorwm conmionly printed 
at the end of the Corpus Juris CivilisJ 

§ 13. 
The law adopted from the above sources is only binding in 
Germany,' so far as the homesprung law and its analogies do not 
interfere with it.* The application too of the laws contained in 
the above collections becomes less and less frequent in propor- 
tion as the circumstances for which those laws were made 
cease to exist." The fact that laws better adapted to existing 
circumstances are required, or that the reasons of the Boman 

"1 J. W. Biokell uber die Eztravagantensammlungen. Marburg 1825. Their 
reception is to be proved. 

' £. A. Laspeyres uber die Entstehnng und die ^teste Bearbeitoug der 
Libri feudomm. Berlin 1830. 

• Not. 0. V. 1612. I. § 1. 3. K. a. 0. v. 1666. Th. 1. Tit. 13. § 1. H. G. 0. 
Art. 118. 126. A. Duck de anctorit. iur. civ. lips. 1676. Walch oontrov. 
p. 3. 4. Peculiar ideas are held by Tonsen Qrunds. eines allg. positiven 
Privatrechts. Kiel 1828. Preface. 

^ L. 6. § 1. de y. S. (60. 16.). I. I. Huck de hodiemo iuris l^mani usu. 
Tubing. 1830. Yogel iiber die Bestandtheile des Pandektenrechts. Leipz. 
1831. 18—32. 49— «6. 

"* Weber^s Reflex, zur Beford. einer grilndl. Theor. v. heut. Gbbr, des R. R. 
(also in his Yers. 1. B. Nr. 1.). 
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Laws have ceased, is no Juridical ground for their non- enforce- 
ment.* 

§ u. 

Homasprniig Law.— Of homesprung laws some are binding over 
the whole, others over certain portions only of Germany. The 
former consist of the laws of the German Empire^ and confedera- 
cies  (ReichS'imd Bundes-gesetze); the latter are either Territorial, 
Provincial or Local, according as they are binding over a territory 
consisting of several Provinces, a District of the same, or only 
single places. 

2. Unwritten Law. 

§ 15. 
With regard to unwritten law it is necessary to observe in the 
first place that every person w^ho is not prevented by a written 
law can, without requiring any general permission or special 
approval from the supreme power, subject himself to laws by 
agreeing to observe them ; but in order that a person may be 
boimd by a law which does not proceed from the supreme power, 
and which such person has not himself agreed to observe, proof 
must be given of the existence either of some general per- 
mission or of a special approval of the supreme authority, by 
virtue of which the necessity is imposed upon him. Laws of the 
first description may, for the sake of brevity, be termed conventional, 
and those of the second description ordained unwritten laws. 

A. JUDICIAL DECISIONa 
§16. 

To the last-mentioned class of imwritten law belong Judicial 
decisions (res judicatay In every tribunal those rules, whether 
relating to mere judicial forms,^ or to points arising in the course 

' Tlubaat Theorie d. log. Anfil. § 16. See however Sohweppe Rom.- Priv. 
R. 1. B. § 16. contra W. Miiller Civ. Abh. Bd. 1. Giess. 1833. Nr. 5. § 5. 

7 Mevius P. 2. Deo. 185. Hofeland's Beitr. 1. Hit. 3. St. Savigny System 
Bd. 1. § 2. 

* These are only binding after they have been promulgated in the state to 
which they are to apply. K. E. Weisz dentsches Staatsreoht. Regensb. 1843. § 7. 

 S. Stryk de stylo curiae (Diss. T. 1. n. 23.). 
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of litigation, which have been in that tribunal frequently and 
constantly recognised and acted upon, must, so far as they are 
uniform and not against law,*> continue to be recognised and acted 
upon^ in all future parallel cases. ^ The decisions of one tribunal 
are not binding upon another of co-ordinate jurisdiction; but 
those of a superior are binding on an inferior tribimal, not, 
however, to such an extent as to interfere with a decision already 
perfected.® The opinions of jurists, although they may under 
certain circumstances be considered as authority, have not the 
same weight as judicial decisions.^ 

It is not uncommon to denote judge-made law and customary 
law taken together by the term observantia; this word strictly 
speaking however signifies the tacit agreements of the members of 
a CoUegiwm. These agreements merely require for their validity 
the single act of assents 

B. CUSTOMARY LAW. 

§17. 
Equal legal force belongs to Customary law {jus consuetudina- 
riwmy consuetudo^ mores majorvmy^ 

^ L. 4. L. 13. C. de sentent. et interloo. (7. 45.). 

* L. 38. de LL. (1. 3.) L. 3. C. de aedific. privat. (8. 10.) L. 12. § 5. 
C. de R. C. (4. 1.) L. 11. C. de ininr. (9. 35.). The contrary is supposed bj 
E. A. Hans Vers, iiber den reohtl. Worth d. Gerichtsgehr. Erl. 1798. § 7—20. 
Jordan im Arohiv fiir civilist. Prax. 8. B. Nr, 9, 191 — 260. See contra W. 
Muller ubi sup. Nr. 5. Wachter im Archiv fiir civ. Prax. B. 23. Nr. 15. 

* Berger oeoon. iur. L. 1. T. 1. § 19. not. o. 

* arg. § xdt. I. de satisdat. (4. 11.) J. B. A. § 137. Schweppe Eom. Priv. 
R. 1. B. § 6. Savigny System 1. B. § 20. See especially Wening Lehrh. 1. B. 
§ 16. 

' I. H. Boehmer de iniusta theor. et prax. opposit. & de servitnte tritorae 
forensis (in Exero. ad P. T. 1.). Savigny System 1. B. § 19. 20. 

' Chihner de ohserv. colleg. inrid. (in opnsc.). Sohnanbert Beitr. z. Staats-u. 
K. R. 1. Th. Nr. 6. Menrer jnr. Abh. 1. S. Nr. 6. 

^ C. Thomasius de inre consuet. et observantiae. Hal. 1699. C. €. Hb&cker 
de inre consuet. Tub. 1774. Meurer jur. Abh. u. Beobacht. 1. Nr. 4. 5. 6. J. 
N. K. GuiUeaume Abh. d. Rechtslehre v. d. Gewohnbeit. Osnabr. 1801. 
(Hiibner) Bericht. u. Zusatze zu den Inst, des R. R. § 12. E. K. L. Yolkmar 
Beytr. zur Theorie des G. R. Braunschweig 1806. Dabelow v. der Yerjahrung. 
2. B. 108 — 134. C. C. W. Klotzer Vers, eines Beitrags zur Revision der Theorie 
vom Gewohnheitsreoht. Jena 1813. Archiv fiir civilist. Prax. 3. B. Nr. 18. 
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When certain persons have by common consent purposely* 
followed a certain rule, and have, whether by acts or forbearances 
{consuetvdo affirmativa, negativa), recognised such rule as binding 
upon them, there arises &om this common will so evidenced a 
law which obliges every individual who can be reckoned as one of 
these persons,^ provided the custom be not unreasonable,* and 
provided also it relate to those matters to which the written law 
does not apply (consuetudo conatitutivay Customs which are 
opposed to written law {correctorite, derogatoricB) are held by 
Boman jurists to be invalid, unless they have been specially 
confirmed by the supreme power of the state,™ or have existed 
immemorially : ° and it is immaterial whether they consist in a mere 
non-observance of the written law (desuetudo), or in the observance 
of new principles opposed to such law {conmetudines abrogatoricB) ; <* 

£. F. £. Schmidt Yen. einer Theorie des Gewohnheitsreohts. Leipz. 1825. 
Perfectly new views are adyanoed by G. F. Pachta das Gewohnheitsr. 2 Bde. 
Erlang. 1828. 1837. u. Savigny System § 28—30. Against them see J. F. 
Eierolff Theorie des gemeinen GiviLreclits. Altona 1839. B. 1. § 2, and on the 
difference between them and those commonly held Hansel Institutionen B. 1. 
340—359. 

* See as to the so called opinio necessitatis Elotzer loc. cit. 189 — 214. Schweppe 
Bom. Priy. R. 1. B. § 33a. 35. 

^ § 9. I. de inre nat. (1. 2.) pr. I. de acquis, per arrog. (3. 11.) L. 32 — 38. de 
LL. (1. 3.) L. 8. de R. N. (23. 2.) L. 1. § 15. de inspio. ventre (25. 4.) L. 2. 

0. quae sit long, oonsu. (8. 53.). 

' Nov. 134. c. 1. cap. 11. X. de consnet. (1. 4.) cap. 1. de constit. in 6. (1. 2.) 
G. A. Stmv de consnet. rationah. et irrationah. Jen. 1667. 

» L. 32. § 1. de LL. (1. 3.). 

** According to the common opinion immemorial custom though opposed to 
written law is valid. See § 197. 

^ L. 38. compared with L. 39. de LL. (1. 3.) L. 2. C. quae sit 1. consa. (8. 
53.) L. 5. G. de LL. (1. 14.). Opinions are very much opposed as to this. 
Cooceii I. C. L. 1. T. 3. qn. 4. F. C. Conradi de consnet. legem hand vincente. 
Helmst. 1745. Hiibner loc. cit, 164 — 169. C. G. Schweitzer de desnetudine. 
Lips. 1801. Schoman Handb. 1. B. 56—64. Klotzer 85—126. Vangerow 
Leitfaden fiir Pandekten-Yorlesongen B. 1. § 16. Many are of a different 
opinion, see G. H. Ayrer de consnet. legem yinoente. Goetting. 1763. Gliick 
Pand. Bd. 1. § 98. Gesterding im Arch, fiir civ. Prax. 3. Bd. 271—283. 
Schmidtfcc.ct^. 7— 60. Senffertim Arch. f. civ. Prax. 11. Bd. 357— 365. Pnchta 
loc, cit, 81—91. 117. 118. Fritz Erlauterungen. 1. Hft. 36—38. The contrary 
is the case by the common law cap. 3. 8. 11. X. de consnet. (1. 4.) cap. 

1. 2. 3. eod. in 6. (1. 4.). See contra Klotzer 104—120. Schmidt loc. 
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and it is also immaterial whether the customs have or have not 
been confirmed by judicial decisions. P 

§18. 
Its BeqiU8ite8.*i— Besides the above-mentioned negative requisites, 
every valid custom presupposes a rule which the majority' at least 
of a certain class of persons have observed as binding, and that 
not secretly," but by an, on the whole, imbroken" series of similar^ 
acts. It is impossible to state how many such acts are necessary 
to the validity of a custom ; ^ this question, however, is not to be 
left to the mere fancy of the judge,y but he must endeavour in 
each particular case to ascertain whether from the number of 
acts an intention common to the class of persons in question can 
be fairly inferred. 

§ 19. 
Its Legal Force.— A custom with the above requisites does not 
require, in order to become binding, any special recognition from 
the supreme power,^ or confirmation by judicial decision,* or 

cit. 57—76. Savigny System Bd. 1. § 13. 18. 25. 30. Arohiv f. oiv. Prax. B. 27. 
Nr. 8. 

^ See however Leyser spec. 9. m. 10. compared with Hartleben fipeo. 11. 
med. 10. Miiller ad Leyser Obs. 37. 

1 Froben on this §. Savigny System B. 1. § 29. Weiske Beohtslexikon B. 4. 
p. 842. 

' Lauterbach coll. L. 1. T. 3. § 33. 

• Klotzer p, 182—188. 

« L. 1. C. h. t. (8. 53.) See too Gliiok Pand. Bd. 1. § 87. 

" L. 3. C. 1. 0. 

' Some others think differently. See Eochy Medit. 1. Nr. 8. Meditat. 
uber versch. R. M. 3. B. Nr. 182. 

' See contra the authorities just cited and GlUck Pand. Bd. 1. § 86. 
Klotzer 164—172. 

 cap. 1. de constitut. in 6. (1. 2.) Weber Reflexionen (Versuohe 1. B. Nr. 1.) 
§ 24. Klotzer 38—85. Against this L. 32. de LL. (1.3.) is frequently dted, 
but without reason. See however Schoman Handb. 1. B. 28 — 56. Even the 
general assent of the supreme power is held to be unnecessary by Muhlenbmch 
Pand. Bd. 1. § 38. Note 15. Schweppe Rom. Priv. R. 1. B. § 34. ; to this how- 
ever we may say what ought to be should not be confounded with what is. 

* L. 34. de LL. (1. 3.) is not inconsistent with this, neither are L. 3. C. de 
aedific. priv. (8. 10.) L. 1. G. quae sit long. cons. (8. 53.). Cramer Obs. iur. 
un. T. 3. Obs. 847. Meditationen Ub. versch. R. M. 3. B. Nr. 183. 
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the lapse of a long, determinate or indeterminate, period of time,** 
still less of the time requisite in cases of prescription.*' Never- 
theless, by lapse of time the existence of the common will is 
more easily placed beyond doubt, and it may be considered as 
established by a regular judicial decision.^ For this last reason, 
judicial decisions which are distinguished from customary law by 
our jurists and the Bomans,^ may, to a certain extent, be con- 
sidered a species of it/ It is not, moreover, absolutely essential 
that all the acts should be precisely similar; for this is not 
required by any law,fif and a common intention and practice may 
easily exist notwithstanding some few exceptional cases. 

§20 
Proof of Ciutoiiu.— In order to prove the existence of a custom** 
it is only necessary to show the existence of its positive requisites 
(§ 18). It is for those who deny the custom to show that it is 
unreasonable, contrary to law, or has been interrupted.' Ordinarj^ 
evidence is admissible in these cases. Consequently — documents, 
provided they are of themselves admissible in evidence, and 

Klotzer 143—164. Volkmar loe. cit, § 44. Savigny System B. 1. § 25. See 
however Menrer uhi sup, 125. Hofacker Diss. cit. cap. 2. § 38., and as to 
modifying customs Wemher P. 9. Obs. 193. Kind qu. for. T. 1. o. 38. 

* Yolkoiar uhi supra § 33 — 40., as is generally but erroneously supposed from 
L. 32. 33. 35. de LL. (1. 3). L. 2. 3. C. eod. (8. 53.), See other views in Meditat. 
liber versoh. R. M. 3. B. Nr. 182. H. G. Bauer de ver. iuris oonsuet. ratione 
lapsuque temper, ad illud introduc. neoess. lips. 1761. 

^.Others tiiink differently in oonsequenoe of cap. ult. X. de oonsuet. 
(1. 4.) cap. 3. eod. in 6. (1. 4.). But see Meurer ubi sup, 157. 

* L. 1. C. quae sit. long, oonsu. (8. 53.). 

* L. 38. de LL. (1. 3.). 

' L. 34. eod. L. 1. C. cit. Hofacker princ. T. 1. § 124. See contra Klotzer 
287—296. 

» L. 3. § 6. de testib. (22. 6.). Klotzer p. 173—181. The contrary is generally 
supposed on account of L. 38. de LL. (1. 3.) L. 1. 3. C. h. t. (8. 53.) L. 3. 
C. de aedific. priv. (8. 10.). But these passages, to say the most, only refer to 
judicial decisions, if, in &Lct, to them. Schweppe, ubi supra, B. 1. § 36. 

^ D. H. kemmerich de probat. consuet. et observantiae. len. 1732. 1746. 
1773. Gaertner med. Sp. 1. m. 12. Putter Beitr. 2. Th. Nr. 39. Cocceii I. 
C. L. I. T. 3. qu. 15. Savigny System B. 1. § 30. 

' Kemmerich 1. c. Sect. 2. § 6. 



18 CUSTOMARY LAW. 

particularly relate to the disputed facts ;^ witnesses who are 
intiiQately acquainted with the custom * and who need not exceed 
two in number, if they can testify to as many facts as happen to 
be required ; *" oaths, namely, the suppletory oath, provided the 
person giving evidence is acquainted with the necessary facts," and 
also the juramentv/m delatvm.^ Evidence, however, of this kind 
ought not to be afterwards used against a third party. P 

Customs which are notorious and with which the tribunal is 
acquainted, require no proofs 

C. OTHER SORTS OP UNWRITTEN LAW. 

§21. 
In addition to the above, we may here mention all testamentary 
dispositions, all those rules which a pater familias may set to 
his children, and also the laws of societies. The last require 
further notice. 

§22. 
The majority of any niunber of persons associated for a 
determinate purpose, whether they form a mere society or are 
endowed with the rights of a corporation (§ 109, 113), have 
the power of binding themselves by conventional rules (statuta 
conventionalia) ; and such rules are valid without any special 
consent proceeding from the supreme power of the state,'* provided 
they do not conflict with those laws of the state which are 

* Wenxher P. 4. Obs. 110. Mevius P. 4. Deo. 2. Struben 2. Th. 59. Bd. 
HartLeben med. ad Pand. Sp. 11. med. 13. But see Leyser Sp. 9. m. 9. 
Miiller ad Leyser T. 1. Obs. 36. 

» Kemmericb 1. c. § 17. Pufendorf T. 2. Obs. 138. 

"* Gluok Pand. B. 1. § 87. More are thougbt neoessary by Kemmericb 1. c. 
Voet L. 1. T. 3. § 34. 

° Kemmericb I. c. § 17. See contra Voet 1. c. § 33. Struben 4. B. 163. Bd. 
An oatb of belief is thought by many to be sufficient. Wemher P. 1. Obs. 38. 

° See contra Malblano de iure-iur. § 44. 

' Tit. C. inter alios acta (7. 60.), compared with Seuffert Erort. einzeln 
Lehren. Abth. 1. p. 30. 31. 

4 Goiiner Handb. d. Proc. 3. B. 32. Abb. § 11. Martin and Walch Mag. 
f. d. Proc. 1. B. 86. 86. 

' I. H. Boehmer de natur. statutoi. (Exerc. ad P. T. 1.). Majer's 
Autonomic, 2. St. § 64—68. 



CONVENTIONAL LAWS. 19 

unalterable by its individual members** In order that the rules 
of any society may alter such laws as those last mentioned, or in 
order that their rules may be binding on third parties (statuta 
legalia), it is necessary that the special permission of the supreme 
power to that effect be obtained.' The legality of regulations 
made by municipal authorities relating to matters of police 
depends consequently upon the fact that those authorities are not 
merely heads of the municipality, but representatives of the 
supreme executive power." 

§23. 
Conventional imwritten law consists of as many and various 
rules as there are binding agreements of the nature mentioned 
(§ 15). Its limits are deducible from the fundamental doctrines 
relating to agreements hereafter to be examined.. The unwritten 
laws which are set by individual members of a state to themselves 
or others are usually called autonomicai laws.^ 

* Idjiller ad Leyser Obs. 22. 26. Riooius v. Stadtges. 2. Bd. 6. Hptst. 
' Riocius 16. Kptst. § 10, et seq, 

* Biooius 5. Hptst. 

« Putter Beitr. 2. B. Nr. 21. Majer Autonomie. 1. St. § 2.3. Weiske 
Reohtslezikoii B. 1. 539. Hansel Institutionen B. 1. p. 364. 
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CHAPTER HI. 

OP THE BINDING POWER OP LAWa 



L In general 

§24. 
As rights and duties are inseparable (§ 1) every law which is 
compulsory (jtLS cogens) is also permissive {jus permisgivum) : 
and a law of either description, whether commanding something to 
be done or not to be done {jvs praceptivum v, prohibitivum) may 
be either absolute (absolute) or qualified {secundum quid)- A 
permissive law which is not compulsory, and a compulsory law 
which is not permissive, can no more be imagined than a duty 
without its correlative right, and vice versd : but yet the adjectives 
compulsory and permissive may be conveniently applied to a law 
according as compulsion or permission appears to have been the 
immediate object which the lawgiver had in view.y When a 
law is duly conformed to, Justice is said to be done,* and as 
there may of course be justice both when the strict letter of the 
law is followed, and when regard is paid to the surrounding cir- 
cumstances, the old scholastic writers were induced, to the great 
confiision of the ideas of themselves and their readers, to divide 
Justitia into two classes, commutativa (absolute) and distributiva 
(relative, qualified)* 

* 

^ Maoh that is good and bad has been written upon this. See Cocoeii iaa 
eontr. L. 1. T. 1. qn, 5. 

' The modems name it externa^ expletrix^ as opposed to non-oompnlsory and 
merely moral justioe, which they call interna, attributrtx. The definition in 
the Corpus Juris, L. 10. pr. de just, et jur. (I. 1.) refers rather to the latter ; it 
has been defended by Welcker, Rechts &c., Lehre, p. 644 — 552, and by 
'Wamk5nig, Reohts. philosophie, § 82 — 84. 

 Compare Polack mathes. for. Cap. 2. Nr. 1. Averanii interpret. L. 3. c. 
6. Leyser Spec. 1. med. 8. 
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3. Of fhe time from wMch Laws are binding. 

§25. 
The bmding power of Positive laws can commence only from 
the moment when the event which gives them birth is complete 
and perfected. Written laws, therefore, become binding from the 
moment of their promulgation,^ and not before ; but they do not 
necessarily become binding immediately after promulgation if the 
time from which they are to take effect be deferred by the law 
giving power,*^ or if he on whom they are intended to be binding 
can prove an excusable ignorance of the fact of their publication.** 
Although the judicial authorities are bound of their own accord to 
make themselves acquainted with the promulgation of the written 
laws as with the existence of the customs of the country over which 
they have jurisdiction,® yet the fact of promulgation must, if 
disputed, be proved like any other fact, and that moreover for 
all places in which the law is to be binding ; ^ but when the fact 
of publication is j)roved, it is not necessary to prove further that 
the law has begun to operate. « 

3. Of fhe events to which Laws are applicable. 

§26. 
When the time for a law to take effect has arrived it becomes 
applicable only to future, not to past transactions ^ — i.e. not to 
those by which a right has already been acquired ; » but yet when 

. »• L. 65. C. de decurion. (10. 31). The opinion of Sfcryk U. M. L. 1. T. 3. 
§ 15. & Cocceii I. C. eod. Tit. qq. 8., that on account of Nov. 66. c. 1. a law in 
cases of doubt takes effect two months later is incorrect. Wemher F. 4. 
Obs. 201. Leyser Spec. 7. med. 8. 

•= As, for example, in Nov. 58. Nov. 116. cap. 1. 

* Nov. 66. c. 1. Faber in Cod. L. 1. Tit. 5. Def. 3. Riccius v. Stadt- 
gesetzen. 2. Bd. 7. Hptst. § 3. 

* "Weber v, d. Beweisfuhrung Nr. 21. 22. Puchta Gewohnheitsr. 1. Bd. 
107—112. 

' Miiller ad Leyser Obs. 14. Hartleben med. Sp. 8. Gartner med. 6p. 1. m. 9. 
Of a different opinion is Leyser Sp. 7. m. 1. 2. and Vol. 12. Sp. 7. m. 6. 
« Biccius ubi supra. 2. B. 8. Hptst. 
^ L. 7. C. de LL. (1. 14). See Froben on this §. 

* L. 17. C. de fide instr. (4. 21.) L. 29, in f. C. de testament. (6. 23.) L. 65. 
C. de decurion. (10. 31.) L. 23. § ult. C. mandat. (4. 35.) L. ult. C. de pact. 
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one law is passed to explain the meaning of another^ the former 
must be considered as relating back to the time of the publication 
of the latter.^ If it be expressly declared in a law that it shall be 
retrospectiye in its action it must have this effect, but even then 
such transactions as have been brought to a close by agreement, 
payment, or judgment,^ as well as those causes in which an appeal 
from a former judgment is pending,*" must be governed by the old 
laws. 

pignor. (8. 35.) L. un. § 15. C. de oadno. (6. 51.) L. 12. G. de suis (6. 55.) Nov. 18. 
0. 5. Nov. 22. 0. 46. 47. Nov. 54. o. 1. Nov. 68. o. 1. Nov. 73. o. 9. 
Nov. 76. 0. 1. Nov. 89. o. 7. Nov. 98. c. 1. Nov. 99. c; 1. Nov. 118. o. 6. 
Nov. 158. praef. (ungl.) The arbitrary L. 27. pr. C. de usnris (4. 32.) has 
nevertheless catised considerable difference of opinion upon this head. Compare 
N. C. Lyncker de vi legis in praeteritom. lenae 1681. 1751. Th. 5. Eeinhartli 
ad Chriistinaeuni Vol. 1. Obs. 49. n. 5. Haber prael. L. 1. T. 3. § 10. Miiller 
ad Leyser Obs. 15. Gonner Arcbiv 1. Bd. 1. Hft. Nr. 10. Chabot de L'Allier 
qnestions transitoires. Paris 1809. 2. B. 4. Sirey Jonm. 1809. II. 277. nnd 
Bibl. du Baneau, 1809. I. 97. Ueber die i^uruokwirkende Kraft der Qesetze, 
ans dem Franz, v. Blondeau. Diisseldorf, 1810. Pfeiffer Rechtsf. Hannov. 
1810. 1. 2. Hft. Germania. 3. B. 1—3. Hft. Nr. XVI. A. D. Weber iiber die 
Kiiokanwendnng positiver Gtesetze. Hannov. 1811. 0. C. J. v. Herrestorff 
iiber die zoriickwirkende Eraft der Gesetze. Diisseldorf, 1812. verbessert 
Frankfurt, 1815. C. G. Overbeck iiber die Fortdauer der GKiltigkeit alterer 
Hypotheken auf Mobilien. Hamb. 1812. Zeller iiber Fortwirkung der alten 
Statute anf Giiterverbaltnisse nnd Erbschaften. Heilbronn 1813. Rehbezg 
ttber den Cod. Nap. 62—90. T. Wiesen iiber die ruckwirkende Kraft der 
Gesetze. Frankf. 1814. J. N. Borst iiber die Anwendung nener Gesetze aof 
friiher entstandene RechtsverMltnisse. Bamberg 1814. F. £. v. Strombeck 
Beitr^. Getting. 1816. Nudhart Controversen im Cod. Nap. 1. B. 11 — 220. 
F. Bergmann das Yerbot der riickwirkenden Eraft der G^esetze. Hannov. 1818. 
J. S. Yerbnrg de lege ad praeteritom non trahenda. Lngdiin. Bat. 1828. 
F. A. von Zu-Rhein BeitrSige. Miinchen 1826. 1. Hft. Nr. 2. Mittermaier 
im Arcbiv fur civ. Praz. 10. B. Nr. 4. G. v. Stnive iiber die Anwendnng 
nener Gesetze. Getting. 1831. Linde Zeitscbr. 5. Bd. Nr. 10. Fritz 
Erlauterungen 1. Hft. 41-^4. Yangerow Leitfaden § 26. 

^ Nov. 19. praef in f. Lyncker 1. o. T. 39—42. Yoet L. 1. T. 3. § 17. 
Leyser Sp. 7. m. 6. v. Berg Beobacht. 4. B. Nr. 10. Bergmann 60—64. 196—203. 
Grolman n. Lobr Magaz. 4. B. 2. 3. Hft. 265 — ^283. See for a somewhat 
different view die Bericht. u. Zus. zu den Inst, des E. R. 174. 175. Hufeknd 
Geist des Rom. R. 1. Thl. 52—60. 

^ L. 21. in f. L. 22. § 1. C. de SS. eccl. (1. 2.) L. un. §4. C. de contract 
iudic. (1. 53.) L. nit. § 5. C. de legit, hered. (6. 58.) L. 17. C. de fide instrum. 
(4. 21.) Nov. 19. praef. 

™ Of a different opinion and against Nov. 115. cap. 1., is Gliiok Pand. 
B. 1. § 31. 
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4. On whom Laws are binding. 

§27. 
Laws promulgated by the supreme power of a state are binding 
throughout the whole of such state, and are applicable as well to 
persons as to things. Those who are subject generally to that 
supreme power are everywhere bound by such laws; but foreigners 
are only bound thereby so long as they remain in that state, 
and as regards the transactions entered into by them whilst there." 
In cases of doubt moveable things must be governed by the laws 
to which their owner is himself personally subject.** The extent 
to which any particular unwritten law is binding must of course 
depend on its own special nature. 

§28. 
The sovereign, so far as his private is distinguishable from his 
public capacity, is, according to the general opinion, subject as a 
private person to the laws emanating from himself ;P but it is 
otherwise if he has expressly excepted himself from their operation, 
or if by including him the rights of private individuals would be 
prejudiced, or those of his subjects generally be interfered with. 
It must not be forgotten, however, that if the sovereign be 
supreme, no compulsion can be legally employed against him, in 
case he does not obey such laws.^l The Boman law declares the 
reigning person not bound by his laws,^ although the Emperors, in 
point of fact, often subjected themselves to them."" The same 
principle was formerly considered to be applicable to the Emperors 



" See below § 38. Sintenis Civihrecht. B. 1. § 7. 

«* Biocios V. Stadtges. 17. Hptst. § 1. 2. 8. 

p Sintenis ubi supra, Note 47. 

*! Ck)mpare Wachendorf de prinoipe legib. soluto (in eius Diss, triade. Ultr. 
1730.). Schnaubert de prinoipe legib. soluto. len. 1793, translated with notes 
by V. Hagemeister under the title : Auoh der Regent ist an die von ihm 
gegebenen Ges. gebunden. Rost. u. Leipz. 1795. Gott. gel. Anzeige 1795. 83. 

' § ult. I. quib. mod. test, infirm. (2. 17.) L. 4. L. 10. C. de LL. (1. 14.) 
L. un. § 14. C. de caduo. toll. (6. 51.). 

• L. 31. de LL. (1. 3.) Nov. 105. cap. 2. § 4. Huber Digress. L. 1. c. 18, 35. 
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of Germany,^ whilst territorial Princes were^ subject to the above 
qualification, bound by their own laws." 

0. Effect of ignoranoo and miitake. 

§29. 

Every subject is bound to be acquainted with, and to conform 
to, all laws duly promulgated.^ Nevertheless cases may occur in 
which an error (whether consisting of ignorance or mistake, for 
that is immaterial y) as to law or fact may be legally excusable.^ 

I. With respect to ignorance or mistake concerning law ; 

1. It is a general principle that he who might have made himself 
acquainted with the law, but did not, must bear all the conse- 
quences of his ignorance, should they even extend so far as to 
deprive him of property already acquired by him.* If, however, 
his ignorance be excusable, which he must prove, then — 

A. If he seeks ^ to make a positive acquisition, he cannot, as a 
general rule,^ take advantage of his ignorance or mistake ; as for 
example, if he has neglected to observe some essential legal form, or 
has been party to some illegal transaction, or has allowed a judgment 
to obtain legal force.^ 

B. If he seeks to avoid a loss, he is not prejudiced by 

* Gonner Handb. des Proo. 2. B. 39. 40. 
" See the authorities cited in note (q). 

* L. 9. C. de LL. (1. 14.) L. 12. C. h. r. (1. 18.). 

' L. 1. L. 9. § 5. h. t. (22. 6.) L. 67. de 0. et A. (44. 7.). 

' Compare G. L. Boehmer de iur. et fact, ignor. Goett. 1745. Reinhardt v. 
der iur. u. facti ignor. (in his kl. Schr. 1. St. Nr. 3.). F. C. Hermann v. d. 
Wirkungen des Irrthums. Wetzlar 1811. Hufeland G^ist des Rom. E. 1. 
Th. 231—241. Grohnan u. Lohr Magaz. 4. B. Nr. 4. Archiv fiir civilist. 
Prax. 2. B. Nr. 35. GlUck Pand. 22. B. 262—374. Seuffert Erort einz. 
Lehren. Abth. 1. Nr. 11. 

 L. 9. § 3. de iur. et feot. ignor. (22. 6.) L. 9. C. de legib. (1. 14.) Wernher 
leot. com. eod. Tit. § 4. See however Leyser Sp. 189. M. 3. Miiller ad Leyser 
Obs. 506. Kritz Rechtsfalle. Leipz. 1833. B. 1. Nr. 16. 

^ This distinction is not approved by Savigny who relies upon L. 25. § 6. de 
her. pet. (5. 3.) Savigny System B. 3. Beilage VIII. Nr. 22. 

* L. 7. L. 8. h. t. (22. 6.) L. 11. C. eod. (1. 18.). An exception, which 
Huber Prael. L. 22. T. 6. § 2. carries too far, is contained in L. 10. de B. P. 
(37. 1.) L. 6.-8. C. qui admitti (6. 9.). 

•* L. 56. de re iudic. (42. 1.) L. 1. C. de interd. matr. (5» 6.). Archiv fur 
civil. Prax. 2. B, 363—378. 
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ignorance or mistake on his part,*' and this is true to such 
an extent, that he may even recover back a sum of money 
not owing, but paid by him in excusable ignorance of the law.^ 

2, To these general principles there are the following 
exceptions ; 8 

Minors, if not publicly authorised to engage in business,^ are 
not, even so far as regards positive gain,** prejudiced by their 
ignorance, and they need not prove it excusable. 

Soldiers, whose ignorance also need not be proved excusable, are 
not prejudiced by ignorance, at least in seeking to avoid a loss ; ^ ' 

So the ignorance of some persons is, in seeking to avoid a loss^ 
excused on account of their simple habits and want of education ' 
{rusticitaB)] and, lastly, 

Women are not in some cases required to prove their ignorance 

• L. 3. L. 4. L. 7. 8. 9. eod. L. 7. § 4. de iurisd. (2. 1.) L. 1. § ult. de edend. 
(2. 13.). 

' L. 3. pr. ad SCt. Maced. (14. 6.) L. 10. C. de iur. et fact, ignor. (1. 18.) 
L. 2. C. 8i adv. sol. (2. 33.) compared with L. 14. L. 26. § 12. L. 38. 40. 64. 
159. de cond. indeb. (12. 6.) L. 5. C. eod. (4. 5.) Tind L. 7. L. 9. § 5. h. t. (22. 6.) 
Bee for the different opinions upon this subject Gluck Pand. 13. B. 135 — 152. 
Hermann ubi supra § 8. Goooeii I. C. Lib. XIL T. 6. qu. 14. Yangerow 
Ticitfaden B. I. § 83. Anm. 2. Many persons do not take the view above 
expressed, see : Hop&er Ck)mment. § 954. Note 2. F. Alef de eo quod iust. est 
circa iuris et fiaoti ignor. Heidelb. 1747. § 35 &c. Savigny System B. 3. 
Beilage YIII. Nr. 35 — 39. H. R. Clanssen in der Schleswiger jurist. Zeitschr. 
Jahrg. 1844. 164—257. 

' The presumption in favour of excusable ignorance in the following persons 
must be rebutted by evidence adduced by their opponents : L. 2. C. de in ius 
voc. (2. 2.). 

^ Such persons, except as to the business in which they are authorised to 
engage, are to be treated like other minors. Burchardi Wiedereinsetzimg in 
d. vorigen Stand. 223. 224. 

» L. 9. pr. de iur. et fact. ign. (22. 6.) L. 2. L. 11. C. eod. (1. 18.) L. 38. § 7. 
ad L. lul. de adult. (48. 5.) L. 4. €. de incest, nupt. (5. 5.). L. 8. C. de in 
int. (2. 22.) L. H, C. si adv. del. (2. 35.) L. 9. § 5. de minor. (4. 4.). Lauter- 
bach colL L. 22. T. 6. § 14. Yangerow ubi supra, § 83. Anm. 1. 

* L. 25. § 1. de probat. (22. 3.) L. 9. § 1. h. t. (22. 6.) L. 1. C. h. t. (1. 18.) 
L. 1. C. de rest. mil. (2. 51.) L. 22. pr. § 15. C. de iure delib. (6. 30.) L. 6. C. 
de his qui sibi (9. 23.). Markart exero. II. c. 3. § 3. goes, on the whole, some- 
what further. Savigny ubi supra 439 explains the modem application of this 
principle. 

' L. 25. § 1. de probat. (22. 3.)L. 7. § 4. de iurisd. (2. 1.) L. 1. § 5. de edendo 
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excusable ; ™ for example, in certain crimes," in recovering money 
paid when not due,** and in case persons legally incapable of being 
sureties are accepted as such by them in a civil suit.P 

These three last classes of persons do not cease to form 
exceptions to the general rule, by the mere fact that they might 
have acquired knowledge, but the case is different if they have 
heedlessly shunned it.*i 

II. With respect to ignorance or mistake concerning matters of 
fact, it is a general rule, that ignorance of a person's own affjEurs 
is always prejudicial to him, unless he can show that it was 
excusable ; ^ but ignorance of other circumstances is never preju- 
dicial unless it can be shown to result from gross negligence.' As 
there are no special laws relating to the proof of ignorance, he 
who seeks to avail himself of it must prove its existence by such 
evidence as is applicable to ordinary cases; his oath alone is 
consequently not sufficient.* 

(2. 13.) L. 3. § 22. ad SCt Silan. (29. 5.) L. 2. § 1. si quis in ius (2. 5.) L. 8. 
C. qui admitti (6. 9.) L. 2. C. de m ius voo. (2. 2.) L. 1. C. de interd. matr. 
(5. 6.). These cases are oonsidered impracticable by Sintenis Civilrecht B. 1. 
§ 8. Note 8. 

" L. 9. pr. h. t. (22. 6.) L, 13. C. eod. (1. 18.) L. 1. § 5. de edendo (2. 13.). 
Savigny ubi supra. Nr. 31. See however Markart 1. o. o. 3. § 3. Huber 
1. 0. § 2. 

. ° L. 2..§ 1. de inspic. ventre (25. 4.) L. 38. § 2. 4. ad L. Jul. de adult 
(48. 5.) L. 15. § 5. ad L. Com. de fals. (48. 10.) L. 1. § 10. L. 4. pr. ad. SCt 
TurpiU. (48. 16.) L. 4. C. de inoest nupt. (5. 5.). 

• L. 25. § 1. de probat. (22. 3.) L. 5. C. de pact. (2. 3.) L. 9. C. ad SCt. Veil. 
(4. 29.). 

< p L. 8. § 2. quid satisd. cog. (2. 8.). Cuiao. Obs. L. 14. o. 39. 

*! See as to the different opinions upon this, Leyser Sp. 289. m. 4. 5. 
Miiller ad Leyser Obs. 507. Struben 3. B. 109. Bed. Hommel Ehaps. Obs. 
477. Savigny w6» iupra, Nr. 29—33. 

' L. 6. L. 7. ad SCt Velleian. (16. 1.) L. 22. pr. de cond. indeb. (12. 6.) 
L. 2. L. 6. L. 9. § 2. h. t. (22. 6.) L. 5. § 1. pro suo (41. 10.). Crell de 
ignorantia facti proprii interdum innocua. Yitemb. 1771. 

 L. 3. L. 6. L. 9. § 2. h. t (22. 6.) L. 3. pr. ad SCtum Mac. (14. 6.). 
L. 14. § 10. L. 55. de aedH. ed. (21. 1.). L. 4. quod vi (43. 24.). 

* Thibaut Vers. 2. Bd. p. 126—129. See however Lohr in his Magaz. 4. B, 
53—56. who cites cap. 4. X. de except. (2. 25.) cap. 6. X. qui matr. accus. 
(4. 18.) cap. 4. X. de sentent. excomm. (5. 39.) cap. 8. de elect in VI. (1. 6.) 
contra E. Roder Abhandlungen. Qiess. 1833. Nr. 3. 
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CHAPTER IV. 

OP THE EXTENT OF LAWS. 



§80. 

In general.— Laws, considered with reference to the extent of 
their application, are either 

I. General (generales), which lay down a rule obliging gene- 
rally; or 

II. Special (speciales), which are applicable only to individual 
cases and persons. These again are either 

1. No exception to the general laws, e.g. instructions relating to 
matters of government : or 

2. Exceptions thereto. Special laws of this description are 
called privilegia, or constitutiones personates.^ The term privile' 
gium is, however, often confined by modem jurists to laws by 
which a person is excepted from the common rule, not in any 
particular case only, but for several cases.'^ 

§31. 
Of Priyilegia.— Primteflfia may be either prejudicial or advan- 
tageous to a person (privilegia odiosa and favorabilia, heneficid)^ 
and, as may be conceived, in a great variety of ways.^ They 
can be acquired by means of an express or an implied contract, 

" § 6. 1, de lure nat. (1. 2.) L. 1. § 2. de const, princ. (1. 4.). See generally 
0ebaner singnlaria de privilegiis. Qt)ett. 1740. (Exero. T, 1.) G. F. Was- 
muth de priv. natura et in specie de mod. quibus finiantor et amitt* Goett. 
1787. Hufeland iiber den Geist des R. R. 1. B. 211—299. Privilegia and 
Jura 9ingularia are offcen used indiscriminately. L. 40. L. 42. L. 44. § 1. de 
admin, tut. (26. 7.) L. 24. § 2. 3. L. 32. de reb. anct. ind. (42. 5.). 

« See Thibaut Vers. 2. B. Nr. 13. 

' L. 1. § 2. ad municip. (50. 1.). 

' For example, exasperatio poenae, dispensatio, mitigatio poenae, aggratiatio, 
abolitio. I. S. Stryk de abolitione principis. Hal. 1695. 
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or even without any contract at all.* PrivUegia confined strictly 
to a man's person are called in personam, or in modem times 
personalia ; those, on the other hand, which are annexed to some 
right, and in consequence extend to such persons as are collate- 
rally interested therein, or who succeed to it,** or are the heirs of 
the person to whom the privileges are granted, are called in rem 
or realia,^ There are no privUegia mixtay partaking of the 
nature of both of these.^ In cases of doubt, there is no pre- 
sumption for privUegia realia,^ 

§ 32. 
Vlio can grant Fiivilegia.— Prm%ia can only be granted by 
the Sovereign, and never without his permission by any magis- 
trate:^ a privilegium may however affect not only subjects but 

' Some deny this, Stryk de iure privil. contra privil. cap. 1. § 21 — 31. 
Gebauer de privileg. § 19, but without sufficient reason. Wasmuth 1. o. 
cap. 1. § 2. privilegia non conventionalia should not be designated gratioaa. 
See I. G. Schaumburg de natura privil. tarn gratios. quam conventionalium. 
len. 1756. 

^ If successors generally are mentioned in a privilegium it is available for 
those of women, L. 4. de iure imm. (50. 6.). But see Wening Lehrbuch 

B. 1. $ 30. who relies on L. 1. § 2. eod. But compare Nov. 118. 

«= L. 7. § 1. de except. (44. 1.) L. 1. § 43. 44. de aqua quot. (43. 20.) L. 68, 
L. 196. de R. I. (50. 17.) L. 3. § 1. de censibus (50. 15.). TouUieu ooUect. 
Diss. 15. A privilegium annexed to a thing is, par excellence, called reale^ 
Gebauer 1. c. \ 16. ; but Mevius P. II. Dec. 173. is wrong in calling those real 
which are granted to a university and last as long as it, L. 1. § 2. de iure 
immun. (50. 6.) L. 4. § 3. de oens. (50. 15.) because that might lead one to 
suppose that such privilegia affected the individual members pro rata. See 
below § 112 — 115. F. Alef figmentum privilegiorum realium. Heidelb. 1741. 
by a confusion of terms denies that there are any privilegia realia, 

^ As Hert. de transit, privil. ad alios (in opusc. Y. 1. T. 3. p. 16.) and others 
erroneously suppose. 

* L. 1. § 43. de aqua quotid. (43. 20.) L. 1. § 1. de iure immun. (50. 6.) 
It* 3. § 1. de censib. (50. 15.) cap. 7. de E. I. in 6. (5. 13.). Opinions differ 
upon this point. Compare Cocoeii I. G. L. 1. T. 4. qu. 4. Wasmuth 1. c. 
cap. 1. § 1. Gebauer § 17. 18. 19. Berger Gee. L. 1. T. 1. Th. 15. Hartleben 
med. ad P. Sp. 14 m. 5. Voet L. 1. T. 4. n. 14. Walch controv. p. 20. 21. 

C. G. Einert Ex. privilegium in dubio magis pro personalis quam reali repu- 
tandum. Lips. 1778. L. E. Bemer de privilegio in dubio magis pro reali 
quam pro personali praesumendo. Heidelb. 1817. 

' Wasmuth 1. c. cap. 1, § 3 — 8. 
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also foreigners, if they accept it or are compelled to recognise the 
power of a sovereign other than their own, in consequence either 
of being themselves or of having property in his dominions. 8 

§ 33. 
Effect of Privilegia.— Disadvantageous privilegia impose duties, 
advantageous privilegia confer rights; and the objects of such 
duties and rights may be either acts or forbearances (privilegia 
affirmativa, negativa). Privilegia are moreover always accompanied 
by sanctioning rights^ available against those who oppose their 
exercise, and, by analogy to servitutes, are enforceable by the forms 
of action which are applicable in case of a disturbance of them.^ 
The special effect of any particular privilegiwm depends of course 
upon its nature, or, if the privilegiwm merely extends a former one 
(privilegium ad instar), upon the nature of the latter.^ So far 
however as a privilegium injures the acquired rights of a third 
person it is, in case of any doubt as to its validity, to be considered 
invalid;^ and unless it is in the nature of a monopoly the grant 
of one privilegium does not prevent the sovereign from granting 
a precisely sumlsx privilegium to other persons.™ The doctrines 
relating to* the duration, recall, renunciation, interpretation, 
collision and transfer of privilegia will be explained when the 
general principles applicable to such matters are being considered." 

* (Compare Wasmuth 1. o. § 9. Coooeii L C. L. 1. T. 4. qu. 6. 
^ But Miiller ad Leyser Obs. 44. is without any sufficient reason of a different 
opinion. 

J Wasmuth 1. c. § 19. 

^ C. A. Binder de privileg. ad instar. Altorf. 1714. 

^ L. 7. C. de precib. imper, offer. (1. 19.). 

" Leyser Sp. 10. m. 4. See contra Miiller 1. c. Obs. 43. 

" See below § 42. 49. 51. 53. 84. 462. 
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CHAPTER V. 

OF THE CHARACTER OF LAWS. 



§ 34. 

If laws are considered with respect to their character, they are 
found either to be conformable to natural legal principles, and 
to promote the general welfare of the state even although they 
require positive sanctions, or to introduce for political or other 
reasons, some anomalous rule.® In the first case they form what 
is commonly called Jus commtme, in the latter Jus mtgulare.? 
Jus smgvlare is often termed privUegiumy from the fact that this 
also is a juridical anomaly,^ ^ 31). Anything which, according 
to the Boman law, is conformable to the strict rules of law is 
said to be Juris commv/nis or to be ipso Jure ; opposed to these 
are the expressions ope exceptionis or tvitione pr€Btoria/ which 
are used when a person is allowed (as he generally was by the 
prsBtor's edict) to rely upon some recognised principle of equity 
to the exclusion of the strict rules of law.' Whatever may have 
been the distinction between tiie two expressions ipso jure and 
ope exceptionis in early times,* it is certain that it did not timi 
upon the fact that some legal relations arise as it were by them- 

• Savigny System B. 1. § 16. 

p L. 14. 15. 16. de LL. (1. 3.) L. 15. de vulg. subst. (28. 6.)L. 141. pr. 162. 
de R. I. (50. 17.) Hansel Institationen B. 1. 394—401. 

' L. 15. cit. L. 40. 42. 44. § 1. de admin, tnt. (26. 7.). Schilling Insti- 
tationen B. 2. § 13. 

' Savigny System B. 1. § 22. 

 Cains IV. 116—119. L. 1. § 5. quod falso tut. (27. 6.) A. Hummel uber die 
Arten, Yerbindlichkeiten aufzuheben. Giess. 1804. Vangerow Leitfaden 
§ 126. 

' Miihlenbruoh Pand. B. 2. § 463. 
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selves, whilst others do not ;" and that it had practically speaking 
ceased to exist at the time when the classical Jurist Paulus 
wrote. ^ 

* L. 8. § 16. de ixLoffio. test. (5. 2.). 

« L. 40. de R. C. (12. 1.) L. 112. de R. I. (60. 17.) Noodt de foenore et 
iisuris. L« 3. c. 3. de pact. c. 12. See too below § 395. 



82 MANDATA, RESCRIPTA. 



CHAPTER VI. 

OP LAWS CONSIDERED WITH RESPECT TO THE MODE IN WHICH 

THEY ARE MADE KNOWN. 



§ 35. 

In OeneraL—Laws are either published generally or they are not. 
Laws published generally are called, if they are also of general 
applicability, edicta, leges edictales or epistoUe generales.y 
Laws specially published are — 

1. Mandata, or instructions from the sovereign power relating 
to matters of government and which, being directed to some 
official person, are to be followed by him generally or only in 
some special cases {mandata ordinaria and extraordinarioi),* 

2. Rescrvptaj or answers by the sovereign to questions submitted 
to him. The Bomans divide rescripts into two sorts, according 
as the questions are submitted by a community or a single 
person. Rescripts in answer to questions of the first sort, as 
also to questions relating to public matters, are called sanctwnes 
p-a^7«a«<:«^:« rescripts of the other sort are called, if contained 
in a letter, epistolce, if written on the document containing the 
question, suiibscriptiones or adnotationes.^ As moreover matters of 



^ L. 1. § 1. de const, princ. (1. 4.) § 6. 1, de iur. nat. gent, et civil. (1. 2.) 
L. 6. C. de secund. nnpt. (5. 9.) L. 1. § 2. de fugitivis (11. 4.}. Here too 
belong the genendes formae of the Piuefecti Praetorio. Savigny System 
B. 1. § 24. 

* L. 1. 2. C. de mandat. prinoip. (1. 15.). Instmotions in private matters 
are called epistalmata. L. 3. C. de quadriennii praescr. (7. 37.). I. H. Boehmer 
D. de inre epistabnatis. Hal. 1735. 

* Const. Summa § 4. L. 7. § 1. C. de div. rescript. (1. 23.) L. 10. C. de ss. 
eocl. (1. 2.) L. 2. C. de pet. bon. (10. 12.). Hansel Institutionen B. 1. 300. 

* Theoph. ad § 6. I. de iur. nat. (1. 2.) L. 7. C, de div. rescript. (1. 23.) 
L. 15. C. de prox. saor. serin. (12. 19.) L. 1. C. de prec. imper. offer. (1. 19.) 
L. 1 § 1. de const, princ. (3.4.) L. 3. L. 5. C. comminat. (7. 57.). The termino- 
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justice and matters of goyemment may be disposed of by means 
of rescripts, there is another division into rescripts of justice 
and rescripts of grace.*^ 

3. Decreta, or solemn judgments pronounced by the sovereign 
in cases brought before him on appeal, all the regular legal forms 
being strictly observed.** 

4. Interlocutiones, or judgments pronounced by the sovereign 
without any strict observance of the regular legal forms by those 
appealing to him.^ 

§36. 
Thdr Binding power.— With respect to the form and binding 
power of decrees and rescripts, the following principles require 
notice. 

1. Rescripts must be subscribed by or with the name of the 
Sovereign, and be sealed with his seal; also the date,' the 
facts assumed by the grantor to be true, and the conditions 
(clavsvlas) under which the rescripts are to remain in orce, 
should be expressed ; but it is not usual for the clause, ai precea 
veritate nitantuTy to be expressly added.^ 

2. The effect of a rescript of justice begins from the moment it 
reaches the judge, whilst the effect of a rescript of grace begins 
from the time it is granted.*^ 

3. Rescripts which interfere with the welfare of the state or 

logy of OUT Jonrifits is here, it must be confessed, very various. Compare 
Sohultingpro rescript, imper. Romanor. (op. T. 1.). D. C. Himthum de rescript, 
princip. Eomanor. Lugd. Bat. 1709. (in Oelrichs Th. D. Belg. Vol. U. T. 3.) 
I. H. Boehmer de sanct. pragmat. indole (Exero. T. I.) — L. 1. de const, princ. 
(1. 4.) L. 32. § 14. de recept. (4. 8.) Const. Haeo quae de novo Codice fac. § 2. 
in fin. Peyron Cod. Theod. p. 38. 39. Guyet Abhandl. 39—47. 

' Textor D. de rescript, grat. et. instit. 

^ Theophilos ad § I. I. de iur. nat. (1. 2.). 

* L. 1. § 1. D. de constit. princ. (1. 4.). Huber prael. L. 1. Tit. 2. § 9. 
They are taken to be interlocutory judgments by Savigny System B. 1. § 23. 
See Thibaut Vers. 2. B. Nr. 13. 

' L. 3. 4. 6. C. de divers, rescr. (1. 23.). 

' L. 7. pr. C. 1. 0. compared with cap. 2. X. de rescript. (1. 3.). 

^ cap. 49. X. de appell. (2. 28.) cap. 7. X. de rescript. (I. 3 ). See upon 
this subject Berger Dec. n. 8. I. H. Boehmer consult, et dec. T. 3. P. 2. 
Dec. 11. Kind quaest. for. T. 1. cap. 16. 

D 
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with tlie acquired rights of strangers are, in cases of doubt, to be 
treated as invalid.^ 

4. A rescript granted on request (ad instantiam) and not sponr 
taneously {ex a/rbitrio) loses its effect if he who applied for it either 
suppressed true or suggested false facts to obtain it {exceptio ob- 
and subreptianis). And a person who, having applied for, has 
obtained a rescript must prove the faldty of this exceptio in case 
he might have obtained by ordinary legal proceedings what he 
actually obtained by means of a rescript, and in case the burden 
of proof in such legal proceedings would have been upon him ; 
but in all other cases it is for those who dispute the validity of 
the rescript to show that it was obtained by a auppressio veri or 
(tuggestio falsi} 

5. Without being published generally, Decrees, Rescripts, and 
InterlocutioneB cannot be generally binding. But, if they are so 
published, those Decrees and Rescripts which receive an authentic 
interpretation (§ 44) have a generally binding power ; whilst other 
Rescripts, on the contrary, and Interhcutionee are only generally 
binding if expressly made so.^ 

* L« 6. C. ai oontr. ins vel util. pubL (1. 22.) L. 3. 7. C. de precib. imper. 
offer. (1. 19.) Nov. 82. cap. 13. 

^ As the J. R. A. § 80 leaves everything to the judge, no otiier general 
principle than the above oaa be laid down. The oommcm opinion is however 
different; see Boehmer I. E. P. L. 1. T. 3. § 11. A different view is taken bj 
HofSacker princip. I. £. G. T. 1. § 115., as alsonow by MuhloibrachPand. 

B. 1. § 3d, on account of L. 2. C. de ditat. (3. 11.), and again another by 

C. 0. Graebe D. de ezoept. Sub- et Obreptionis eanunque probat. Bint. 1788. 
Compare the author's paper in the Archiv f. civ. Prax. B. 17. Nr. 6. Puohta 
Cursus B. 2. § 188. Weiske Rechtslezikon B. 3. 754. 

^ L. 2. 3. C. de LL. (1. 14.) compared with L. 12. G. eod. For other views 
see Zepemick ad Siccama de iudic. centumvir. Append. 7. § 19 — 21. 
I. 0. Eoch de constit. principum. Jen. 1754. Emminghaus ad Goooeii I. C. L. 
1. T. 4. qu. 1. not. w. Guyet Abhandl. Nr. 4. Savigny System B. 1. ( 24. 
27. 47. 
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CHAPTER VII. 

OP THE RELATIONS OF LAWS TO EACH OTHER. 



I.HX>LUSIOH OF LAWS OF DIFFKBEHT DB0BBB8 OF 

AUTHOBITT. 

§37. 
In order to determine, in cases where laws conflict, to which 
law preference is to be given, the following principles must be 
observed : 

1. Laws which can stand together do not destroy, but only 
limit each other's effect.™ 

2. In case of direct collision the earliest must give way to the 
latest. 

3. Home-sprung German laws are of greater authority than 
adopted laws, and of the former the more general give way to the 
more particular." 

4. The Canon law is to be observed rather than the Eoman 
law, unless in any case it can be shown that the contrary has 
obtained in practice or that the doctrines of the latter are required 
to be observed by later laws.^ 

6. The newest parts of the Canon law are to be followed in 
preference to the older, in case of collision between them. 

6. As we have received the Roman laws as compiled by 
Justinian, we must endeavour to ascertain their comparative 



- L. 41. do poen. (48. 19.) L. 80 de R. I. (50. 17.). 

" See above § 13. 14. 

" C. G. Biener opusc. acad. Lips. 1830. T. 2. nro. 60. Vogel Bestandtheile 
des Pand. E. 116 — 127. For the various opinions upon this see Cocoeii I. 
C. Proleg. qu. 7. and Emmingbaus in not. ibid. Bericbt. u. Zus. zu den Inst, 
d. R. R. § 14 &o. Schweppe R. Priv. R. 1. B. § 54. Wening Lehrb. 1. B. § 6. 
Savigny System B. 1. § 42. 

D 2 
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worth, as viewed by him.P The Novels are consequently to be 
observed in preference to any other part of the Corpus Juris 
civUiSy and of the Novels the latest must be preferred to the 
others. The Code and Institutes come before the Pandects, not 
however overruling them, but only showing what parts of them 
have become historical and obsolete ; ^ but the Pandects are to be 
followed in preference to the Institutes in every case in which it 
can be shown that the latter contain an unintentional error.^ In 
case of conflict between different passages of the Institutes, of the 
Code, or of the Pandects, the jurist has nothing to guide him in 
coming to any conclusion as to which passage preference should 
be given; unless indeed some of thiem are merely matters of 
historj', of which sort are, in the Code, all older ordinances, which 
are inconsistent with others of later date.*' 

The Authentics (i.e. the additions by the Glossators to the Code 
and Institutes and which consist of extracts from the Novels) are 
preferred to the Code so far as they agree with their sources.* 

p See as to this : Thibaut's oivUist. Abh. 79—107. Hufelandiiber den Geist 
des Rom. E. 1. Thl. 123—182. G. F. C. Haenlem de officio et potestate 
interpretis circa antinomias in Pandectis obvias. Erlang. 1817. Grolman u» 
Lohr Magaz. 3. B. Nr. 7. Fritz Erlautenmgen. 1. Hft. 9—17. Schilling 
Instit. B. 2. § 18. 19. 

*! In this way the common opinion represented by Hopfner Comment § 16. 
may be reconciled with that held by H. Giphanius tract, quaest. an C. abroget P.? 
F. Gratian de conciliat. leg. D. et C. (both in Beger Cod. lustin. Ulostrationes. 
Francf. et Lips. 1767. 4.), who place the Code and Pandects on the same leveL 
For other views see Walch controv. p. 6 — 9. Mackeldey Lehrbach § 95 and 9(5 
may be consulted with advantage. Savigny System B. 1. §§ 43 — 45. 

' As for example L. 7. § 7. in fin. de acqair. rer. dom. (41. 1.) compared with 
§ 25. 1, de rer. divis. (2. 1.). For other examples see Savigny ubi supra n. d. 

' Const. Tanta Circa de conf. Digest. § 15. L. 3. § 20. C. de vet. inr. en. 
(1. 17.) Nov. 158. cap. 1. comp. with L. 12. § 1. C. de LL. (1. 14.). The editor 
of the Bericht. und Zusatze zu den Inst, des E. E. 8—14. always follows the 
latest passage. So too Schoman Handb. 1. B. p. 1 — 12. and Haenlein he* eit. 
Boerius Dec. 115. absurdly prefers the fragments from responsis as matoriora, 
magis digesta atque expensa than those ex commentaiiis ; and with equal 
absurdity Noodt prob. L. II. c. 2. prefers the latter to the former from a 
suspicion of corrnption. 

* For only Justinian's laws, not the opinions of the Glossators, are received. 
Walch controv. p. 9. 10. Brunquell hist. inr. p. 2. c. 10. § 14. I. I. Scherz de 
authent. auctorib. et auctoritate. Argent. 1733. in C. F. Zepemick biga 
libeller, auth. illust. Hal. 1788. 
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n-coiiisioH or laws of EauAL attthoeitt, 

§ 38. 
In case laws of equal authority are inconsistent with each 
other, the following principles are usually observed in practice." 

1. A subject is bound, with respect to all legal relations, by the 
laws of the/oTMiTi, in which he must in general be sued (the so-called 
statuta personalia) ^ and must even in foreign countries be judged 
according to such laws, unless they confer upon him a privilege 
burdensome on ite subjects of those countries.y 

2. In questions relating to the form of procedure (by which is 
not meant the modtuf procedendi),^ or to the form and efficacy of 
any transaction and the consequences resulting from it, or to the 
criminality of an action, the so-called statuta mixta^ are applicable, 
i.e. those laws are to be followed which are current where the 
suit has to be instituted, or where the transaction took place, ^ or 
where the crime was committed ;^ but yet, at least in the opinion 

" TJ. Huber in the appendix to his Prael. in lib. 1. tit. 3. J. Yoet Comm. 
ad Fand, Ub, 1. tit. 4. Pars II. I. N. Hert de oollisione legum (in. op. 
Yol. 1. T. 1.). Against this practice are A. F, C. Hauss de principiis a quihus 
pendet legum sihi oontrariarum auctoritas etc. Goett. 1824. Schwcppe Edm. 
Priv. K. 1. B. § 20. a. b. Kori Erorteningen B. 3. Nr. 1. G. v, Struve iiber das 
Hechtsgesetz in Bcziehung auf raumliche Yerhaltnisse. Carlsruhe 1834. 
Bosshirt Zeitschrift B. 3. 330—346. W. Schaffner Entwicklung des inter- 
nationalen Privatrechts. Frkf. 1841. Hansel Handbuch der Institut. B. 1. 
402—428. Wachter im Archiv f. civ. Prax. B. 24. Nr. 2. B. 25. Nr. 1. 4. 12. 
K, Th. Putter das praktisch. europ. Fremdenrecbt. Leipz. 1845. Giinther in 
Weiske Reohtslexikon B. 4. 721 — 755. 

*~ Y\faohter ubi supra B. 25. 9 &o. 

^ Opbiions vary as to this. Compare Hert 1. c. Sect. 4. § 12. 14. 16. Eiccius 
y. Stadtges. 18. Hptst. § 6. Emminghaus ad Coooeii Lib. 2. Tit. 1. qu. 23. 
not. L. 

• Hert 1. c. § 65. 66. Riccins 15. Hptst. § 16. 17. See however "Weber nat. 
Yerb. § 95. 

* For the altered meaning of this expression see Wachter ttbi supra B. 24. 256. 
^ Kritz Sammlung y. Bechtsfallen B. 2. Nr. 7. 

^ L. 6. de evict. (21, 2.) cap. 6. X. de crim. fiEdsi (5. 20.) cap. 8. de confirm, 
util. (2. 30.). Hert 1. c. § 10. 21. 53. 54. 57. 58. 59. Riccins 2. B. 15. 18. 
Hptst. Kleinschrod Grundw. des peinl. R. § 122 &c. Also valid private acts 
are to be sustained abroad. Grohnan iiber olographe und mystische Testamente. 
Giess. 1814. 14 — 103. Contra in (Almendingen) iiber die Ghrundlage &c. des 
olographen und mystischen Testaments. Wiesbaden 1814. 7 — 62. For several 
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of many writers,*' a iraiiBaction which has taken place abroad is 
to be judged in for o domicilii not according to the Btatutamixtahnt 
according to the statuZa personalia of the subject* At any rate 
a transaction valid according to the statuta mixta is, in foro 
domicilii, to be held invalid if it was conducted abroad for the 
purpose of evading the laws of the subject's own country,^ or if it 
be such as, though permitted abroad, is plainly opposed to the 
constitution of his country. ^ 

3. If the laws of the place where immoveable property, or what 
is considered as such,£^ is situate, contain provisions applicable to 
things, such laws (commonly called atatvita reaUa) must be observed 
in preference to the laws of either of the two preceding classes.^ 
Moveable property is governed by the statuta personalia ^ unless 
the laws of the place where such property is, are expressly 
applicable to it.** 

points connected with the statuta mixta see Hasse im Bhein. Mas. 2. Dug. 
371—382. Mittermaier im Arch, fur civ. Prax. 13. B. 2. Hft. Nr. 16. & in 
Elvers Themis B. 2. Nr. 3. Pfeiffer pract. Ausf. 3. B. 83-^8. Fonke 
Beitrage. Chemnitz 1830. Nr. 3. Wachter ubi supra B. 25. p. 37—242. 

^ Hert Sect. 4. § 10. See contra Weber naturl. Verb. § 62. Not. 2. 

« SchafFner ubi supra § 85. Wachter ubi supra B. 25. p. 413—417. 

' Weber nat. Verb. § 62. 

' Leyser Sp. 26. m. 3. Pufendorf T. 3. Obs. 174. § 7 e< seq. 

^ Hert 1. c. § 9. 13. 17. 22. 30. 38. 41. 44. 46. 47. 64. Riooius 16. Hpfai 
Some weighty reasons against this theory, which obtains in practice in cases of 
succession ab intestate, are given in G. L. Menken D. de statutis oivitat. pro- 
vincialium in success, ab intestate ad bona etiam alibi sita secundum ius civile 
extendendis. Lips. 1741. § 9 (in his Opusc. Nr. 7.). Martin Eechtsgutachten. 
1. B. 175. See too A. F. Meissner vom stillschw. Pfandrecht. Leipz. 1803. 
§ 23. 24. 25. 

» Hofacker princ. iur. R. G. T. 1. § 140. 

^ contra Wachter ubi supra B, 24. 297. 
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CHAPTER VIII. 

OF THE DURATION AND REPEAL OF LAWS. 



§ 39. 

A LAW does not of itself lose its blading power, unless the time 
for which it was to be binding has expired, or the conditions upon 
and for which it was made have ceased to exist. ' Laws can only 
cease to be binding in consequence of some act of the legislative 
power. ™ By such an act every law may be repealed even though 
it contain a clause to the effect that it shall last for ever,i* and 
ihough such clause be not expressly mentioned in and repealed by 
the later law.® 

§ 40. 

Hodes of BepeaL— A law may be altered in many ways and may 
be repealed in whole or in part. A law may be totally repealed 
(abrogari) either expressly or impliedly by some later law wholly 
inconsistent with it. A law may be partially repealed simply 
(derogari), or by some addition to it (subrogari) or by some 
alteration in it (obrogari) made by another inconsistent law. P 

§ 41. 
Effoot of new on older Laws.— An old law is repealed by a later 

* Arg. L. 1. § 43. de aqu. quotid. (43. 20.) L. 6. § 14. de ezcnsat. (27. l.}« 
The mere non-ezistenoe of the reasons for whioh the law was framed does not 
fall within this role, post § 52. 

" Arg. L. 27. C. de test. (6. 23.) and see ante § 17. 

" E.g. L. 4. C. de SS. ecoles. (1. 2.) L. 6. C. de sec. napt. (5. 9.). 

" I. N. Hert de lege clausula ne abrogar. possit munita § S. (op. Y. 1. T. 3. 
n. 1.). Others are of a different opinion on account of L. 14. pr. de legat. 1. 
(30.) L. 22. de legat. III. (32.) amongst them Bartolus in L. omnes populi D. de 
iust. et ior. col. 11. vers, quid dicemus. 

r Ulpiani Fragm. T. 1. § 3. Dirksen Beitrage 294—297. Schilling Institut. 
B. 2. § 16. 
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one.** This however is only true when there is a complete and 
clear inconsistency between the old and the new laws ; for a new 
law of doubtful meaning is always to be construed so that the 
least possible departure may be made from the law previously 
existing.'* A new law is moreover, although general in its terms, 
to be held to repeal only that which was the rvle, and not to apply 
to the exceptions to that rule,^ unless such exceptions are referred 
to in the new law either expressly or impliedly, as where some 
only of the exceptions to the old are excepted from the operation 
of the new law.* The consequences of a law are of course destroyed 
by its repeal." 

§ 42. 
Sepeal of Piivilegia.— The preceding principles are on the whole 
applicable to privilegia,^ (§31.) Advantageous privUegia y how- 
ever, in case of opposition and consequent non-exercise, are lost 
as a general rule in thirty years ^ by prescription, and if opposed 
to the acquired rights of others, or consequently to older primr 
legia, are in cases of doubt to be treated as void. * The sovereign 
may at his pleasure recall a privUegivm which he had granted 
precario or ad beneplacitunti^ or which has been abused by the 

*» L. 4. de const, prino. (1. 4.). 

' L. 35. pr. C. de inoff* testam. (3. 28. ]» 

• L. 26. 27. 28. de LL. (1. 3.) L. 80. de R. I. (50. 17.) L. 41. de poen. 
(48. 19.) L. 3. C. de silentar. et deour. (12. 16.) cap. 1. de oonstit. in 6. (1. 2.). 
F. T. Seydlitz (praes. Stockmann) de vi legum prior, in posterior. Lips. 1803. 
A partly different view is taken by Gonner jur. Abh. 1. B, Nr. 7. But com- 
pare L. 26. § 1. C. de asor. (4. 32.) with L. 2. 3. C. de usur. rei iudic. (7. 54.) 
L. 4. C. de aedifio. privat. (8. 10.) Nov. 158. praef. Thibaut Civil. Abh. 108 
— 130. Bomemann im neuen Archiv. Rostock 1818. 178 is of qtiite a different 
opinion. 

* E. g. L. 23. pr. C. ad SCt. Velleian. (4. 29.) Nov. 134. c. 8. 
« Thibaut Vers. 1. B. 213—224. 

' See especially I. G. F. Wasmuth de privHegior. natura. Goett. 1787. cap. 2. 
Quistory kl. jur. Sohrift. 1. Samml. 99. et $eq. 

' Rights to hold fairs are excepted by L. 1. de nundinis (50. 11.). 

» Gluck Pand. 2. B. § 110. Hufeland Geist des R. R. 1. B. 262—264, 
274—281. Fritz in Linde Zeitschrift 4. B. Nr. 6. Steppes ebenda 14. B. Nr. 5. 

 L. 7. C. de precib. imp. offer. (1. 19.) L. 4. C. de emancip. (8. 49.) cap. 1. 
de constit. in 6 (1. 2). 

^ Wasmuth 1. c. § 23. 24. 
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person to whom it was granted ; ^ but a gross abuse and previous 
admonition are considered to be necessary to warrant a recall.** 
In other cases a privUegium can not be recalled unless such a 
measure is for the public benefit, and then only on indemnifying 
the grantee.® A privilegium is not, in a case of doubt, to be 
considered as having ceased on the death of the grantor;^ but 
the grantee is at liberty to renounce it so far as he is interested 
in it,E provided such renunciation be not forbidden as it is by the 
popish rule which prohibits a person who enters any order from 
renouncing any of the privileges conferred upon it.** This rule, 
however, is not followed (except as regards ecclesiastics. Frohen^ 
§42). 

* can. 7. D. 74. cap. 11. 24. X. de privileg. (6. 33.), 

^ arg. c. 43. X. de rescript. (1. 3.) arg. II. Feud. 27. § 7. Stryk de iure 
privilegiat. contra privil. § 33. Idem de abusu ior. quaesiti. cap. 4. 

« Stntben 2. B. 80. Bed. MiiUer ad Leyser Obs. 43. Hommel Ehaps. Oba» 
469. Upon imperial privilegia see Gerstlacher corp. iur. germ. 4. B. 9. Cap. 

' Wasmuth L c. § 29. et aeq, 

» L. 29. C. de pact. (2. 3.) cap. 6. X. de privil. (6, 33.). Wasmuth L c. § 24. 

** Cap. 12. X. de foro comp. (2. 2.). The rule is even denied by Hufeland 
Geist desEom. R. 1. Thl. 286—290. 
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CHAPTER IX. 

OF INTERPRETATION. 



§ 43. 
The purpose of every law is its own application to cases speci- 
fied in it. In order to be able properly to apply a law, it is not 
sufficient merely to know its meaning and to be acquainted with 
the events which give rise to rights and duties, but it is necessary 
to possess in addition a considerable amount of general know- 
ledge and of tact, which it is the object of soimd education to 
impart Passing over that which belongs to the latter, there 
remain to be examined here the principles which govern the 
interpretation of laws and of legal instruments. 

I-nrXERPBETATIOH OF LAWS. 

§ 44. 
By the interpretation of a law is meant an accurate statement 
of the precept contained in it (the meaning of the law). A system 
of rules by the observance of which such a statement may be made 
is Juridical Hermeneutics.* 



* y. Forster de iuris interpr. (Otto Thes. T. H.). F. RapoUa de iureoonsiilto, 
8. de rat. discend. interpr. iur. civ. Neap. 1726. 8. translated into German with 
notes by Griesinger. Stuttg. 1792. 8. C. H. Eckhard hermen. inr. cmn not. 
C. F. Walch. Lips. 1779. 8. edited also by C. W. Walch. Lips. 1802. 8. 
I. G. Sammet Hermenentik des Rechts, edited by F. G. Bom. Leipz. 1801. 8. 
F. MaglianoB de iuris interpretandi ratione. Neapoli 1808. M. A. Mailher de 
Chassat tr. de Tinterpr^tatlon des lois. Paris 1822. 8. W. F. Glossios 
Hermenentik des Reohts. Leipz. 1831. 8. See as to the subject of interpretation 
in general : Zusatze und Bericht. zu den Inst, des E. R. 171 — 190. G. S. Teuoher 
de natura et formis interpr. observ. Spec. 1. & 2. Lips. 1804. K. 8. Zaoharia 
Yers. einer allgemeinen Hermeneutik des Rechts. Meissen 1805. Zirkler 
Revision der Lehren des positiven Reohts. Wetzlar 1807. 2. B. S. 34 et 



interpretation; is 

A law may be interpreted either by the law-giving power {inter- 
pretatio legalia) or otherwise (int doctrmalis). Legal interpreta- 
tion is again either authentic {int cmthentica)^ or customary 
{u9tuili8)y^ according as it proceeds from the sources of written or 
unwritten law respectively. The authority of legal interpretation 
depends, not on its agreement with the rules of hermeneutics, but 
simply on the extent of the law-giving power of the person 
declaring it.™ The rules which follow are only required for 
doctrinal interpretation. 

§ 45." 
It is necessary clearly to distinguish from each other : 

1. That which is actually signified by the words as they stand 
(meaning of the words) : 

2. That which was meant to be expressed (the intention " of 
the legislator) : and 

3. The result arrived at by a logical deduction from the reason 
of the law.® 

An interpretation if based upon the meaning of the words of a 
law is termed grammatical. If based, as it ought to be,^ upon the 
spirit of the law {sentenUa legis), i.e. upon the intention of the 
legislator and the reason of the law, the interpretation is termed 
logical,'^ 

seq. Hufeland Geist dea Rom. R. 1. Thl. 1—211. Savigny System B. 1. § 32—50. 
Thibaut Hermeneutik u. Eritik edited by Guyet. Berlin 1842. Hansel 
Institutionen B. 1, 428 — 468. Giinther in Weiske Reohtslexikon B. 4. 
701—711. 

^ L. 12. § 1. C. de legg. (1. 14.). 

» L. 37. 38. eod. (1. 3.). 

 Savigny System B. 1. § 32. 

" Savigny tUn supra § 33. Note a. 

** contra Yangerow Leitfaden § 24. 

!• L. 12. 13. 29. 30. de LL. (1. 3.) L. 13. § 2. de excusat. (27. 1.) L. 6. § 1. 
de y. S. (50. 16.). See contra Schoman Handbuoh 1. B. p. 137. 

t Thibaut YeTsnche 2. B. 9. Abh. and Tbeorie der log. Aual. 2te Anfl. 
Altona 1806. § 3. Of a somewhat different opinion is Tencher 1. c. Spec. 1. 
p. 16 — 24., and a very peculiar view is taken by Guyet Abhandl. Nr. 7. 
Against the division of interpretation into grammatical and logical see Kritz 
Bammlung v. Rechtsfallen B. 3. Nr. 8. Savigny System B. 1. § 50. 
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§ 4G. 

The person on whom the duty of interpretation falls must in 
the first place look to the words used, and must only resort to a 
logical interpretation when there is a clear necessity for so doing.^ 
If he can not ascertain either the meaning of the words or the spirit 
of the law, he must search for an authentic interpretation.* If, 
however^ a doctrinal interpretation is possible he must abide by it, 
even though the result at which he may so arrive be opposed to that 
which notions of natural justice and morality, or of what is 
ambiguously called equity * (aquita8)y may seem to require.'* 

 

1. OranunatioaL 

§ 47. 
It is the object of grammatical interpretation to ascertain the 
meaning of words from the use that is made of them in language,' 
and to discover whether a word has one or more meanings. In 
the latter case we have the following classes. 

A. With reference to its origin, one meaning may have been 
introduced by common usage, and another by the usage of a 
limited class of persons. In the former of these two cases the 
meaning of the word is said to be common (significatio vulgari8\ 
in the latter, peculiar (significatio particviaris), and the word itself 
is called technical (terminus technicus), 

B. With reference to its actual currency, one meaning may be 

' L. 12. de LL. (1. 3.). Tlubaut Theorie d. log. Ausl. § 9. 

• L. 1. 9. 11. C. de LL. (1. 14.). Woltaer Obs. Faso. 1. n. 1, Thibaut 
Theorie § 19. 

* L. 1. de minor. (4. 4.) L. 19. pr. de captivis (49. 16.) L. 90. de R. L (60. 17.). 
See as to the different notions of equity : 1. L. Conradi de iuris et aequitatis 
inter se consensu, (opusc. vol. 1.). Kleins Annalen 1. B. 367 — 390, L. H. Jordan 
iiber die Billigkeit bei Entscheidung der Rechtsfalle. Gotting. 1804. 23—64. 
F. A. Schilling de aequitatis notione: Lips. 1836. 

° L. 12. § 1. qui et a quib. manum. (40. 9.) L. 19. de appell. (49. 1.) L. 1. 
C. de LL. (1. 14.) Auth. Jubemus C. de iudic. (3. 1.). Yinnii quaest. sel. 
L. 1. c. 2. Hartleben med. Sp. 4. m. 9. Miiller ad Leyser Obs. 6. 6. For 
different views see Jordan ubi supra 64. Eritz tibi supra Nr. 8. § 10. 

' I. H. Boehmer de interpr. grammat, fat. et usu in iure Rom. (in Exerc. 
T. I. also as a preface to Brissonius de Y. S.). 
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usual or proper [significatio propria), and the other may be 
unusual or improper (significatio impropria), or both meanings 
may be equally usual (ambiguitaSy verbum aquivocvm), 

C. Lastly, considered with reference to its extent, one meaning 
may embrace much more than the other. The former is then 
called wide or extended {significatio generalis vel lata), and the 
latter narrow or restricted ( significatio specialis vel stricta). 

§ 48- 
An interpretation strictly grammatical and arrived at by con- 
fining oneself to the exact meaning of the words of an unambiguous 
law is called literal (interpretatio verhalis). An interpretation of 
an ambiguous law is said to be liberal {interpretatio lata) if based 
upon the wider meaning of the words used, and strict {interpretatio 
stricta) if upon the narrower. By a strict interpretation is, how- 
ever, often meant a literal interpretation of a law, whether 
ambiguous or unambiguous, as opposed to any logical extension 
of its literal meaning.^ 

§ 49. 
Where a word has several meanings and it is doubtful which is 
the true one, the most common and usual must be taken,' unless 
it can be shown that a peculiar mode of expression has been 
adopted by the law-giving power.* If the meaning of a word 
has changed in different times, that meaning is to be preferred 
which was common when the law, in which the word is found, was 
promulgated.^ Laws which are really ambiguous can only be 
interpreted grammatically by a correct statement of every meaning 
they may possibly have ; which of these is to be deemed the true 
meaning must be discovered by logical interpretation.^ Privilegia 
are subject to the above rules ; and in doubtful cases they are to 

y Teucher 1. o. p. 25—34. 

 L. 69. pr. de leg. III. (32.) L. 1. pr. compared with L, 7. § 3. ad. SCt. 
Maced, (14. 6.). RapoUa 1. c. p. 132—137. 

• L. 1. L. 62. de V. S. (50. 16.) oomp. with L. 3. § 1. de negot. gest. (3. 6.). 
^ Boehmer 1. o. § 9. not. q. 

 Fonter 1. o. L. II. c. 2. pr. nr. 3. 4, 
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be interpreted granuoatically imless the Bovereign has interpreted 
them authentically.^ The law-giver must moreover always, until 
the contrary is shown to be the case, be presumed to have 
expressed himself correctly, and therefore in cases of doubt is to 
be considered as having enacted everything logically implied by 
the words he has used {argwmentum a cantrario).* 

2. LogioaL 

§ 50. 
The results arrived at by a logical interpretation ^ of a law may 
or may not be the same as those arrived at by its grammatical 
interpretation. If tiie former be the case logical interpretation 
may agree with the clear words or may determine, if the words 
have more meanings than one, which of these meanings is to be 
adopted {interpretatio declarativa). If the logical be not in 
harmony with tiie grammatical interpretation, the result given by 
the former may differ wholly or only partiy from that given by the 
latter; if only partiy the application of the law will have to be 
either extended to more, or restricted to fewer cases than gram- 
matically speaking are provided for by it. In the former case the 
interpretation is called extensive (interpretatio extensiva), in the 
latter restrictive (interpretatio reatrictiva),^ It thus appears that 
the division of logical interpretation into declaratory extensive 
and restrictive is not exhaustive ; but an examination of each of 
these three classes will be sufficient for all purposes, inasmuch as 
the principles developed by such an examination will be fotmd 
applicable to every possible case. 

* ThiM is not opposed to L. 43. pr. de vulg. et pup. subst. (2S. 6.}. Waamuth 
de natnr. privil. o. 1. § 13. I. S. Fiitter de lure et offic, iudic. drca interpr, 
priv. Idem de iure et offic. summ. imp. tribun. circa interpr. priv. (op. n. 5. 6.) 
and his Rechtsf. 1. B. P. 2. Resp. 25. 

• Thibaut Versuche 1. B. 280—284. 

' Donelli comment. L. 1. o. 13. 14. Franzke comm. ad P. L. 1. T. 3. 
Thibaut Theorie der log. Ausl. Altona 1799. 8. 2nd edition 1806. 8. 

K According to Savigny System B. 1. § 50. this division is based on the 
mistake that the word interpretation corresponds exactly with the Roman 
interpretatio, i.e. gradual formation of the law. L. 2. § 5. de orig. iur. (1. 2.). 
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A. EXTENSIVE. 
§ 51- 

Considering the reason of a law, one of the fundamental rules 
applicable to exteiisive construction is that whenever the very 
same reason for which the law was made to extend to certain 
specified cases is also applicable to another unspecified case^ 
the latter must be governed by the same law as the former,^ 
whether that law be written or unwritten.' Penal and modifying 
laws are to be thus interpreted extensively; provided by so 
interpreting the latter those positive laws left unaltered are not 
deprived of their effect'' PrivUegia, jura singularia^ ani laws, 
the extensive interpretation of which is forbidden,"* are not to be 
thus interpreted. 

Considering the object the law-giver had in view, every law 
should be extensively interpreted so as to carry that object fairly 
out." Extensive interpretation of a law founded on its reason is 
commonly called interpretation by analogy.^ 

B, RESTRICTITE. 

§ 52. 
The maxim cessante ratlone Ugu cessat lex ipsa is altogether 

^ L. 12. 13. de LL. (1. 3.). Thibaut Theorie § 17. See contra as to the 
seoeasary samenees of th$ reason Fianzke 1. o. n. 40—68. Hofaoker princ. iur. 
It. G. § 156. Of a totally different opinion is H. Cock de argomento ad axtalogiam 
etc. Daventriae 1621. p. 28 sqq. 

* Gliick Pand. B. 1. § 87. This is not opposed to L. 39. de LL. (1. 3.). 
Beitr. ti. Bericht. zu den Inst, des R. R. 165 — 167. 

»^ L. 2. § 29. ad SCt. Tert. (38. 17.) L. 3. de L. Pomp, de paricid. (48. 9.) 
L. 7. § 3. ad L. lul. Maiest. (48. 4.). See as to different notions Thibaut 
Theorie § 21. Franzke 1. c. n. 40 — 70. Feaerbaoh ReviBion 2. B. 17 &o. 
Chassat de rinterpr6tation p. 163 — 173. See Jordan iiber d. Anslegnng der 
Strafgesetze. Landshnt 1818. 

> L. 14. de LL. (1. 3.) L. 141. pr. L. 162. de R. I. (50. 17.) L. 23. § 3. de fid. 
her. (40. 5.). Thibaut Theorie § 19. The contrary is supposed by I. C. Conradi 
ad Jul. Paul, ex libro singulari de iure singulari reliqua Fragm. I. § 9 — 12. 

- Thibaut Theorie § 18. Thibaut Vers. 1. B. 272—276. 

" Thibaut Theorie § 12. 

» Thibaut Theorie § 28. Sayigny System B. 1. § 46. Hansel Institnt. 
B. 1. 368—371. Waohterin Archiv des Criminal-reohts 1844 B. 1. Nr. 12. 
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false when applied to restrictive interpretation. If after a time 
the reason of a law ceases to exist, the law itself nevertheless 
continues binding,? and it is not to be interpreted restrictively 
merely because some particular case may not come within its 
reason.^ Bestrictive interpretation is only to be adopted when it 
can be shown that the law-giver did not intend the law to extend 
to the case in question/ 

C. DECLAEATORT. 
§ 53. 

As for declaratory interpretation (§ 60), one must endeavour to 
ascertain the reason of a law and the special object of the law- 
giver, and to carry out the conclusion thus arrived at in preference 
to all others. If it be, nevertheless, uncertain what interpretation 
should be adopted, the general intent of the law-giver is, we are 
told that 

a. That meaning of the words which is most conformable to the 
nature of the case is to be preferred.^ 

h. In modifying laws and privilegia the narrowest meaning is 
to be taken, ie. that meaning which causes the least departure 
from the existing law ; ^ but still full effect is to be given to the 
words of unambiguous privilegia.^ 

c. If none of these principles can be applied a judge is always to 
adopt the most equitable and lenient meaning of which the words 
are capable.* 

p Struben 2. B. 144. Bed. Thibaut Theorie § 22. Yangerow Leitfadea § 25. 

*» L. 4. 6. 6. 8. de LL. (1, 3.) L. 1. pr. § 3. de minor. (4. 4). Averan interpr. 
L. 5, 0. 10, Voorda int. L. 1. o. 1. Weber iiber die nat. Verb. § 64, 

' L. 6. § 2. de iore patron. (37. 14.) L. 19. ad ezhib. (10. 4.) L. 13. § 1. de 
exciiB. tat. (27. 1.)* 

 L. 67. de K. I. (50. 17.). 

* L. 35. pr. C. de inoffio. test. (3. 28.). L. 43. de vulg, et pup. (28, 6.). 
Thibaut Theorie § 15. I. H. Boehmer de finib. privil. regund. o. 2. § 9. 
(Exero. T. I.)» Putter in den § 49. Not. y. cit. Abh. With respect to in- 
terpretation injurious to the sovereign see contra Stryk de interpret, priv. 
0. 4. Leyser Sp. 10. m. 3. Wasmuth de natur. privil. o. 1. § 13 is doubtfuL 

** L. 3. de const, prino. (1. 4.) and see Thibaut Theorie § 15. p. 54. 2nd edition. 

« L. 42. de poen. (48. 19.) L. 56. L. 156. § 2. de R. I. (50. 17.). 
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8, Of Critioism. 

§ 54. 
It is of very considerable importance, in the actual state of the 
Roman law, to determine how far a jurist is at liberty, by liis 
own criticism, to form a text having the force of law. There are 
two principles to be kept in mind here : 

A. A judge ought not, without an authentic interpretation, to 
proceed farther, if the rules of interpretation are insufficient for 
his purpose ;y 

B. The Soman law has not been adopted from the text of any 
one manuscript, but from that of several manuscripts. Hence it 
follows that we are at perfect liberty to choose the text of that 
manuscript which appears to us the best, and to correct errors in 
the printed copies by collation with it, but if the text of the 
manuscript is certain an alteration is only to be allowed in case all 
the conditions for a logical interpretation are present.* 

II.— nrTEBPBETATIOH OF OTHEB DrSTSirMEirTS.* 

§ 55. 
The Roman law contains an almost innumerable number of 
rules for the interpretation of legal instruments.** The laws 
applicable to particular agreements, servitutes and legacies, for the 
most part depend on nothing else. The following main principles 
are all that can here be noticed. 



^ See above § 46. 

* With this qualifioation I still adhere to the opiliioii formerly expressed by 
me in my Vers. 1. B. Nr. 16. For the views of others see I. L. Conradi 
vitioram oriticorum climax, ad versus Ranchinom. Lips. 1762. Feuerbaeh 
Civ. Vers. 1. B. 3, Abh. But see contra : Thibaut Theorie § 44. Compare also 
Hufeland Geist des Rom. R. 1. Thl. 70—81. Spangenberg Einleitung. 
243—253. 

* The translator has preferred to use the word instruments throughout this 
and the following section, although the principles stated in the text apply as well 
to verbal as to written agreements &c. The German word is Oeechitft, 

*■ Mantica de tacit, et ambig. convent. Averan interpr. L. II. c. 2. 30. 
L. III. c. 16—30. L. IV. c. 1. 2. 3. 9—17. L. V. o. 1. 2. 5—12. C. F. Alef 
de eo quod aequ. est in dubiis convent, (in his dies acad. n. 8.). Unterholzner 
Lehre v. d. Schuldverhaltnissen B. 1. § 41. 

B 
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Words.— In the first place, according to what has ah-eady been 
said upon grammatical interpretation, attention must be paid to the 
meaning of the words used;^ and these are to be taken in the 
sense usual in the place where the transaction occurred.*^ Unre- 
strained general words are to be taken in a corresponding sense, 
and no word is to be treated as superfluous,** even though the whole 
instrument should, when correctly interpreted, prove good for 
nothing.^ 

If, however, the sense of the words be obscure or ambiguous, 
then that meaning is to be adopted 

a. By which some eflfect may be given to the instrument;' or, 

b. By which the result most agreeable to the nature of its 
subject matter may be attained ;^ and lastly, 

c. By which th^ losing party is least prejudiced ;** but still in 
cases of doubt the words are to be taken most strongly against 
him by whom the first proposals touching the matter in question 
were made * (as in general the seller or lender). Marriage gifts 
are especially favoured.'' 

§ 56. 
Intention— Words are merely a means to an end ; and if an inten- 
tion contrary to the meaning expressed by them can be proved,^ 

■^ L. 7. § 2. du supel. leg. (33. 10.). L. 69. de leg. III. (32.). 

« L. 60. § 3. de leg. I. (30.) L. 66. § 7. de leg. III. (32.) L. 18. § 3. de 
instructo. (33. 7.) Wachter im Archiv f. civ. Prax. B. 19. Nr. 6. 

* L. 31. de evict. (21. 2.) L. 23. de S. P. TJ. (8. 2.) L. 26. § 2. de pact, dotal. 
(23. 4.). 

' L. 9. § 6. de R, C. (12. 1.). 

' L. 22. ^. de nsu (7. 8.) L. 41. L. 80. 134. § 1. de V. 0. (46. 1.). 

V L. 9. de servit. (8. 1.) L. 43. pr. de damn. inf. (39. 2.) L. 67. de R. J. 
(60. 17.). 

^ L. 34. de R. I. (60. 17.) L. 99. de V. 0. (45. 1.). 

» L. 17. § 3. 4. de S. P. U. (8. 2.) L. 21. 33. 34. pr. de oontr. emt. (18. 1.) 
L. 39. de pact. (2. 14.) comp. with L. 40. 68. pr. de oontr. emt. (18. 1.) L. 6. §6. 
L. 11. § 17. L. 26. 27. de act. e. v. (19. 1.). For other views see I. H. Boehmer 
de interpr. fao. advers. eum qai clarius loqui debnisset (Exero. T. II.). Oniao. 
Obs. L. 1. 0. 10. Averan interpret. L. 2. o. 2. Pufendorf T. 1. Obs. 132. § 8. 

k L. 85. pr. de R. I. (60. 17.). 

' An extensive interpretation ob rationem cannot be allowed in the case of 
private instruments. Sohweppe Rom. Privatr. 1. B. § 124. 
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effect must be given to this intention rather than to the words 
used.™ A distinctioji, however, is made between Bilateral and 
Unilateral instruments. 

a. In bilateral instruments the words, if clear, must be followed 
even against the intention of one of the parties : ° but, where the 
intention of both parties is the same, effect must be given to it 
against the clearest words.*' The preamble of an instrument 
generally affords the best means of discovering the intention of the 
parties thereto.? 

b. In unilateral instruments the intention of the speaker has to 
be ascertained and followed, and if the meaning of his words be 
doubtful, recourse must be had to his previous explanations and 
statements.^ If the instrument, as for instance a testament,^ be 
such that it cannot be upheld without a will expressed, a 
proved intention, inconsistent with the words themselves, operates 
merely to destroy their effect, but cannot go further and render 
operative a disposition not warranted by the words used.* If no 
satisfactory result can be arrived at in any one of these ways the 
instrument must be held void.* 



 L. 69. pr. de leg. III. (32.) L. 6. de pignor. (20. 1.) L. 5. de transact. 
(2. 15.). 

» L. 99. pr. de V. 0. (45. l.)- 
. • L. 219. de V. 8. (50. 16.). 

» L. 134. § 1. de V. 0. (45. 1.). Mantica 1. c. cap. 4. Tit. 9. S. Stryk de 
iure praefationnin cap. 2. § 4. I. H. Boehmer consult, et. dec. T. 2. P. 1. 
Resp. 68. n. 24. R. 318. n. 8. R. 560. n. 11. R, 564. n. 6. R. 642. n. 6. T. 2. 
P. 2. R. 914. n. 11. T. 8. P. 1. R. 177. n. 15. 

1 L. 66. de iudie. (5. 1.) L. 52. pr. L. 83. § 1. de V. 0. (45. 1.) L. 96. de R. I. 
(50. 17.). 

' See farther as to the interpretation of wills the last § of Thibaat's System. 

' L. 9. pr. de hered. inst. (28. 5.) L. 7. § 2. de supellect. legat. (33. 10.). 

» L. 10. pr. de reb. dub. (34. 5.) L. 73. § 3. de R. I. (50. 17.). 
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PART II. 

OF THE CONSEaUENCES OF LAWS. 

CHAPTER I. 

OP RIGHTS AND DUTIES CONSIDERED BY THEMSELVE& 

DIVISION L OP RIGHTS. 
§ 57. 
Bights and duties are the results of laws. In considering 
rights and duties we must carefully distinguish : (1) rights and 
duties themselves, or power and necessity ; (2) their subject or the 
person for whom something is possible or necessary ; (3) their 
object or that which is possible or necessary, and (4) their founda- 
tion or that which calls them into existence and sustains them 
afterwards. 

I.-.FBEEDOH OF ACTION. 

§ 58. 
As a right is neither more nor less than a legal power to compel, 
everything done in exercise of a right is juridically speaking 
lawful, even if another be hurt thereby.'^ If however an act in 
itself lawful be performed craftily to evade a law ^ or merely with 
the cunning intent to hurt anoiher,^ such act must be treated as if 
it were forbidden by law. 

» L. 151. L. 155. § 1. de R. I. (50. 17.). 

 L. 3. § 3. ad set. Macedon. (14. 6.). 

^ The old doctrine was well founded on the moral tendency of the Roman 
law (§ 9) and on L. 1. § 12. L. 2. § 9. de aqua et aquae pluv. (39. 3.), Nov. 63., 
but not so well on L. 38. de R. V. (6. 1.) L. 3. pr. de oper. publ. (50. 10.). 
Carpzov Decis. n. 104. Gail L. 2. Obs. 69. Pufendorf T. 4. Obs. 263. 
S. Stryk de iure aemulationis. c. 1. n. 13. Hert de servitute naturaliter 
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n.-POWES OF COMPXnSION. 

§ 59. 

Every right is as such accompanied by a power of compelling 
the performance of or forbearance from some positive act. In 
the absence of such a power no right properly speaking is con- 
ceivable; but a right may well exist without there being any 
absolute necessity to exercise that power.^ 

This power of compulsion can as a rule only be exercised with 
the aid of a judge. With such aid the power may be exercised 
either actively (by an action), by seeking the assistance of the 
judge to compel another to perform his duty,^ or passively (by 
way of defence), by bringing forward one's own right in answer to 
an action instituted by another. Generally speaking the latter 
course is most advantageous in consequence of the more favourable 
position of a defendant as compared with that of a plaintiff.^ 

m.-][ODES OF OOMPXnSION. 

1. Extngndioial. 

- § 60. - 
QflBBBsiye.'— A person seeking himself to enforce a right can do 
so by acting offensively or defensively. The former course, when- 
ever judicial assistance can be procured,' is as a general rule 
forbidden,** unless expressly allowed^ by the supreme power or by 

oonstitata. Sect. 2. § 11. See contra C. Thomasius non-ens actionis forensis 
contra aedificantem ex aemulatione (Diss. T. 2. n. 61.). Hufeland G^eist des 
Rom. R. 1. Thl. 92. Gesterding Nachforsch. 3. B. 191—197. Schweppe Rom. 
Priv. R. 1. Bd. § 146. Sintenis Civilreoht B. 1. § 27. 

' This is inserted because Miiller ad Leyser Obs. 44., attributes no power of 
compulsion to negative privilegia, 

* G. Hasse im Rhein. Museum B. 6. Nr. 1. & 6. Savigny System Bd. 
5. § 205. 

•» Weber's Beitr. to his Kl. u. Einr. 1. N. 1. 
*= L. 10. § 16. quae in fraud, cred. (42. 8.). 

* L. 3. C. de pignor. (8. 14.). Piifendorf T. 2. Obs. 62. Struben 2. B. 32. 
Bed. 3. B. 57. Bed. 

' Claproth ord. Froc. § 2. 3. 4. 5. For the history of these doctrines see in 
C. F. Walch disquis. hist. iur. civ. de vindiot. privat. len. 1768. (op. T. 1.). 
Linde Zeiteohrift 1. B. Nr. 21. Fritz Erlauterungen 1. Hft. 125—131. 
S. Benfey im. Rhein. Mus. B. 7. Nr. 1. Yangerow Leitfaden § 133. 
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agi'eement between the parties ; but by no private agreement can 
a person be lawfully empowered to use personal violence. By 
the Boman law (generally attributed to a Decretum D, Marei) he 
who acts aggressively in enforcing a right incurs, as a penalty, if 
the person aggrieved insists upon it, the forfeiture of that right to 
him ; or, if the right had really no existence, the aggressor can be 
compelled to restore whatever he took away, together with its full 
value. ^ These punishments attach to a person possessing in 
right of another if he, without cause, delays the giving up of the 
thing until judgment. ^ They are moreover not obsolete.'* 

§61. 
Defenrive.— Every one on the other hand is permitted to enforce 
a right defensively,* and so to protect not only his person ^ but 
also every thing else of which he is in actual possession ; ' but 
even in this case no one is allowed to employ more force than is 
necessary to repel the unlawful aggression {nwderamen inculpatce 

2. JndioiaL 

A. ACTIONS. 
§62. 

AotiouB in rem, in personam.— With the above exceptions the 
rule mentioned in § 59 is of universal application. Before proceeding 



' L. 7. L. 10. C. unde vi (8. 4.) L. 13. quod met. c. (4. 2.) L. 7. ad L. lul. 
do vi (48. 7.) Nov. 60. o. 1. I. H. Boehmer de poena ius sibi dioent. sine iudioe. 
Hal. 1725. 0. 1. (in Exerc. T. II.). Miiller ad Loyser Obs. 839. 

r L. 34. C. locat. (4. 65.) L. 10. C. unde vi (8. 4.). Grolman & Lohr Magaz. 
4. Bd. 375. 376. 

»» K. G. 0. V. 1521. Tit. 32. § 2. R. A. v. 1532. Tit. 3. § 15. Boehmer 1. o. 
cap. 2. Kind quaest. for. T. 3. c. 2. See contra Claproth tibi sup. § 3. 

* Hellfeld de violenta rer. nostrar. defensione (op. n. 21.). Schilling Institut. 
B. 2. § 100. 

^ L. 4. C. de L. Com. de sioar. (9. 16.) L. 4. L. 5. pr. L. 45. § 4. L. 52. § 1. 
ad L. Aquil. (9. 2.). See generally Exners Tod by K. W. S. Grattenauer. 
BroBlau 1806. 48—194. £. v. Lohr die Theorie der Culpa. Giess. 1806. § 16. 

> See below § 226. 230. 

*" L. 1. C. unde vi (8. 4.). S. L. £. Piittmann de moderamine inculpatae 
tutelae. Lips. 1783. 
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further it is necessary to advert to the most important sorts of 
actions," and more especially to the celebrated division of them 
into those in rem {vindicationes) and those in personam,^ 

To the first class belong all those actions which by their nature 
can as a general rule ^ be instituted by a person merely by virtue 
of some right vested in him, (that is to say without reference to 
any circumstances giving rise to a special duty on the part of the 
defendant) against any one who disputes or obstructs such right, 
and /or the purpose of compelling him to respect it. 

Actions in personam^ on the other hand, are those which pre- 
suppose circumstances giving rise to some special duty in the 
defendant."! 

There are no actions which are at the same time and in the 
above sense both in rem and in personam ; but mention is some- 
times made of such, and to them the name of actionea mixta is 
given. The term mixed may, however, without impropriety be 
applied to those actions in which either party might be plaintiff 
and either defendant. '' 

Actions in personam are termed generally condictiones ;  but 
this word is strictly applicable only to those actions in personam 
which arise from unilateral transactions, and are brought for the 
recovery of property.* It was the practice amongst the Bomans 



" The great praotioal work on this subjeot is J. L. Schmidt Lehrb. v. den 
Slag, und Einred. with additions by A. D. Weber. 6. edition. Jena 1803. 8 edn. 
by C. Martin. Jena 1823; and for theory see Savigny System B. 5. Berlin 
1841, and Weiske Eeohtslezikon B. 1. 37—98. 

"> See Froben on this §. 

p Savigny vhi sup, B. 5. § 208. Note k. et seq. 

1 § 1. 13. 15. I. de act. (4. 6.). L. 25. pr. de 0. et A. (44. 7.) Thibaut 
Versuohe 2. B. Nr. 2. Feuerbaeh civilist. Vers. 1. B. 8. Abh. is on many 
points of a different opinion. Du Eoi im Arohiv fiir oiviUst. Praxis. 6. B. 

Nr. 14. 

' L. 10. fin. regund. (10. 1.) L. 37. § 1. de 0. et A. (44. 7.). See contra 
§ 20. 1, de act. (4. 6.) and Theophilus ibid. See especially Heise nnd Cropp 
jurist. Abh. 1. Bd. Nr. 9. § 3—9. 

• L. 25. pr. de 0. et A. (44. 7.). Schilling Institut. B. 2. § 104. 

» § 15. I. de act. (4. 6.) Dig. L. 12. Tit. 1. 4. 5. 6. 7. Compare J. a Costa 
ad § 15. 1. oit Hugo Civ. Mag. 1. B. 197. 198. E. Gans Bom. Obligationen- 
recht. Heidelb. 1819. 2. Ortolan Inst. 462. 
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to mention the defendant by name in the formula applicable to 
actions in personam^ and not in that applicable to those in rem^ 
but there were some actions of the former class in which this 
practice was not observed, and such were termed in rem scriptce,^ 
Actions in rem are generally instituted by a person out of posses- 
sion against him in possession.' 

§ 63. 
Interdicts.— To the class of actions in personam y belong what 
are called Interdicts.* The term actio denotes that kind of action 
in which the slow ordinary procedure is followed ; the term inter- 
dictum denotes on the other hand that kind of action in which the 
quick summary procedure is taken.* According to the old Boman 
procedure the Prsetor used, even in interdicts, to refer the parties 
to a Judexy in order that the facts in dispute might be enquired 
into by him.** The division of interdicts into restitutoriay exkibi- 



" L. 9. § 8. quod met. causs. (4. 2.) L. 1. § 3. de interdiot. (43. 1.). Heineccii 
antiquit. L. 4. T. 6. § 24 — 30. On the last-mentLoned actions see Savigny f4^' 
8upra § 208. Note b. Schmidt v. Ihnenau Civ. Abh. Jena 1841. Nr. 1. 

' § 2. I. de act. (4. 6.). The case here mentioned by Justinian has given rise 
to much difference of opinion. Cocceii L. 8. T. 5. qu. 3. See thereupon in 
Doujat Diss, de xmo casu § 2. I. de act. at the end of Reitz editio Theophili 
excurs. XYIII. and Fritz in Linde (new) Zeitschrift B. 1. Nr. 2. 

y L. 1. § 3. de interd. (43. 1.). 

' See upon them Inst. IV. 16. Gains IV. 138—170. Dig. lib. 43. tit. 1. 
Cod. lib. 8. tit. 1. I. F. de Retes de interdictis et remediis possessoriis (Meerman 
Th. T. 7.). Haubold in Savigny Zeitschrift B. 3. Nr. 12. Savigny das Rechf 
des Besitzes 6. edn. Giess. 1837. 4ter Abschn. Schmidt v. Ilmenau Civ. 
Abh. Nr. 2. Heimbach in Weiske Rechtslexikon B. 5. 526—636. B. W. Leist 
die Bonorum-possessio. Getting. 1844. B. 1. § 51 — 56. 

* The summary nature of interdicts is denied by Merenda controv. 1. 24. c. 
39. § 4—11, 17 ; c. 45. § 52—60., and also by Savigny loc, cit § 34. Zeitschrift 
B. 5. Nr. 1., Leist loc, cit. But see Cod. Theod. lib. 2. tit. 4. c. 5. 6. lib. 4. 
tit. 22. c. 4. 6. L. 4. C. de interdict. (8. 1.) L. 8. C. unde vi (8. 4.) L. 1. C. si 
per vim (8. 5.) L. 14. C. de agriool. (11. 47.). Bayer Theorie der summar. 
Froo. 2. edn. p. 162. 166. 167. linde Civilpr. 4. edn. § 342. Muhlenbruch 
Pand. B. 1. § 155. 

•» Gains IV. 141, L. 21. pr. quod vi aut clam. (43. 24.) L. 3. § 3. de lib. 
exhib. (43. 30.). J. a Costa ad. pr. I. de interdictis. C. G. Haubold notitia 
fragmenti Veronensis de interdictis Lips. 1816. Savigny Zeitschrift B. 3. 
Nr. 4. 8. 12. Savigny Besitz § 34. 
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toria and prohibitoriaf appears not to be quite logical : ^ but it is 
otherwise with the division of them into possessory (§ 233) and not 
possessory ^ as with that into duplida and simplicia. Interdicta 
duplicia are those in which, contrary to the ordinary rules of 
procedure,^ the plaintiff can be condemned at the instance of the 
defendant f 

§ 64. 
Bights in rem and in personam.— Those rights which can 
be enforced by an actio in tern are called real {jus in re, in rem), 
those which cannot are called personal {jus in personam, ad rem).« 
Real rights consequently include not merely those rights to things 
which can be enforced by an action available generally, but*also 
all other rights upon which a vindicatio may be founded, such for 
example as the rights of paternal authority,^ and of status; the so 
called actiones prc^udiciales} by which status is protected, being 
actions in rem^ It has, However, become usual to confine the 



« Gains IV. 140 — 142., compared with § 7. I. de interd. (4. 15.). 

^ For example Dig. lib. 43. tit. 29. 30. 

* L. 1. de re ind. (42. 1.) L. 3. C. de sentent. (7. 45.) 

' Gains lY. 160. § 7. I. de interd. (4. 15.) compared with L. 13. 14. de iudio. 
(5. 1.) L. 10. fin. reg. (10. 1.) L. 3. § 1. nti poss. (43. 17.) L. 1. § 2. de snperfio. 
(43. 18.). Bnchholtz Versnche Nr. 9. Rndorff in Zeitschrift B. 9. Nr. 2. 

' See upon this greatly disputed doctrine the references to § 62 and in addition ; 
U. Huber Digress. L. 4. o. 10. H. Hahn de iure rerum et iuris in re speciebus, 
recus. 0. adversar. scriptis et dissertat. apologet. Helmst. 1664. C. Thomasii 
D. vindioiae domin. contra servitutem. At the end of his philosoph. iur. in 
doctrin. de 0. et A. Major Autonomic. Tubing. 1782. 22 — 75. J. T. Reinhard 
vom Eigenthumsrecht. Leipz. 1800. Bericht. u. Zus. zu den Inst, des 
R. R. p. 110 &c. Unterholzner jurist. Abhandl. p. 94 &c. G. A. W. Du 
Roi specimen observatt. de iure in re. Heidelberg. 1812. Schweppe Magaz. 

1. Bt. 3—38. C. W. Hofstede D. qua notiones iuris in re et iuris ad rem ad 
principia sua revocantur. Greening. 1805. Balhom gen. Rosen iiber dominium, 
Lemgo 1822. 156—162. J. A. F. v. Speckner iiber Rechtsdinglichkeit 
Munchen 1823. Seuffert Erort. Ahth. 1. Nr. 8. F. v. Thaden Begriff des 
rom. Interdiktenbesitzes. Hamburg 1833. p. 93, &c. Fritz Erl^uterungen 

2. Hft, p. 244, &c. Sintenis Civilrecht B. 1. § 29. Note 4. Vangerow 
Leitfaden § 113. 

>» L. 1. § 2. de R. V. (6. 1.). 

^ L. 13. I. de act. (4. 6.). I. Raevardi de praeiudiciis Libri 2. Brug. 

Flandror. 1565. Schmidt v. Elagen § 218 — 419. the authorities there referred to. 

^ Thibaut Vers. 2. Bd. 47. See the authors mentioned in note g and; 
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expression real rights or jura in re to those rights to things which 
can be made the foundation of an actio in rem. Such a right, if 
exercisable over another's property (in re aliena), is emphatically 
styled jtbs by the Romans,^ whilst what is in modem times 
called a personal right is denoted by them by the word obligatio : 
this word, however, expresses not only the right, but also and at 
the same time the duty correlative to it.™ 

§65. 

Punishments.— Another division of actions, and one which is 
of the greatest importance in all branches of the civil law, is based 
upon this — ^namely, that certain actions are brought for the pur- 
pose of punishing a wrong doer, whilst others are brought for the 
purpose of obtaining that to which the plaintiff has a right In 
order that this division may be properly understood, the following 
remarks seem requisite. 

§66. 

OffenoeSy fto.— A law which commands or forbids the performance 

of a certain act either does so simply, or it annexes to its trangress- 

sion some pain or penalty as a consequence thereof: the pain or 

penalty is called a punishment, the law imposing it is termed a 

criminal or penal law, and the transgression of such a law an 

offence,* 

§67. 

Public and Private.— Penalties and offences are either public or 

private, according as they are inflicted and punished by the state, 

acting for the good of the whole community, or by the injured 

F. A. Hommel D. qninque iur. in re species, quas vulgo tradimt, neo semper 
tales esse, nee solas. Lips. 1736. H. Kellinghusen de legib. nonnullis Romanor. 
cap. 21. (in Oelrichs Thes. nov. T. 2. Yol. 2. No. 1.) D. Nettelbladt de inre in re 
quae est res nuUius. Hal. 1779. 

^ L, 30. de noxal. act. (9. 4.) L. 13. § 1. L. 19. pr. de damn, infect. (39. 2.). 
This is also the case with the German word Gereohtigkeiten. Savigny System 
B. 5. § 207. 

"» See above § 1. Note a. 

* The translator has rendered the German word Verhrechen by offence rather 
than by crime, inasmuch as the author in the following sections divides 
Yerbrechen into public and private, terms which could not, it is conceived, be 
appropriately applied to the English word crime. 
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party himself, who is in a position to enforce the penalty as a 
compensation for a wrong he has suflfered. Public oflfences are 
divided by the Romans into pvhlica or ordinaria, and extraor- 
dinaria, according as the penalty is or not fixed by a comitial 
law." The consideration of pubUc offences or crimes does not fall 
within the scope of the present work, and in this place only those 
principles relating to private offences which are of the most 
importance and general application can be noticed. 

§68. 

Aeticms Criininal and OiviL— An offence may render a person 
obnoxious both to a public and to a private penalty ,° and the 
offender may also be qompellable to make compensation for the 
injury he has caused. The duty of making compensation to 
another can, however, also arise otherwise than from the commis- 
sion of an offence. 

All actions may be divided into Public or Criminal prose- 
cutions (acciisationes) and Private suits : the former are insti- 
tuted with a view to a public penalty ,P and can be commenced by 
any body ; ^ the latter are 

1. Actiones rei peraecutorice, if instituted merely to* enforce a 
right and irrespectively of the mode in which the liability of the 
person sued arose, whether in consequence of an offence or not ; *" 

2. Actionea poenales,* if instituted merely to enforce a penalty 
to which the person sued has become liable ; * or, 

 L. 1. de publ. iudio. (48. 1.) L. 3. § 2. de praevaricat. (47. 15). L. 3. de 
extraord. orim. (47. 11.). G. L. Boehmer de abigeatu et furto equor. cap. 1 
§ 1—7. (Elect. T. 3. n. 21.). 

» L. 92. de fartis (47. 2.). 

p They must as a general rule be brought within 20 years. L. 3. de requir. 
reis (48. 17.) L. 12. 0. ad leg. Com. de falsis (9. 22.). See especially 
C. A. Qrilndler v. d. Yerjahrung d. peinl. Strafe. Halle 1796. Kori Theorie d. 
Verjahrung. Leipz. 1811. Unterholzner Schuldverhaltnisse B. 2. § 304 — 315. 

'I L. 30. § 3. de iureiur. (12. 2.). I. Finestres in Hermogeniano L. 2. ad 
L. 32. de obi. et act. 

' See for example Tit. D. de oondict. furtiv. (13. 1.). Schilling Institut. 
B. 2. § 105. 

• Savigny System B. 5. § 210—212. 

*■ See for example L. 5. § 5. 6. 13. de his qui effuder. (9. 3.). Sintenis 
CivilrechtB. 1. § 29. 
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3. Actiones mixtcB if instituted partly for the former, " and partly 
for the latter purpose.* 

Distinguishable ft'om public and private actions are the actiones 
populares which can be instituted by any member of the commu- 
nity not with a view to enforce a public penalty, but in order 
either to obtain the amount of a penalty for himself, or merely to 
compel restitution.^ 

§ 69. 
Private Penalties.— The private penalties of the Romans are 
very various. Sometimes the injuted party is entitled to an 
arbitrary sum,'- at others only to a fixed sum of money, and 
this again may be a sum settled beforehand,* or the amount,** 
or twice,*^ thrice, ** or quadruple the amount of loss sustained.^ 
There are moreover other penalties (mentioned in other parts of 
the System in the proper place), as for example, the loss of a right 
to sue,^ or of the possession of a thing, s^ or of the right to put 
in an exceptio.^ According to the opinion of most persons (but 
which is still controverted and is not founded upon any sufficient 
reason), no action can now be instituted^ for the mere purpose of 
enforcing a private penalty;' and although certain persons main- 



 But see Kiendff Theorie B. 1. p. 229, Note *. Compare Savigny SyBtem 
B. 6. § 211. Note 1. 

* § 18. 1, de act. (4. 6.). 

' Tit. D. de popular, act. (47. 23.) compared with L. 7. pr, de iurisdiot. (2. 1.) 
L. 1. pr. L. 5. § 13. de deiectis (9. 3.) L. 25. § 2. ad SCt. Silan. (20. 5.) L. 1. 
de locis (43. 7.) L. 2. § 34. ne quid in loc. publ. (43. 8.) L. 1. pr. L. 3 § 9. de 
hbero horn. (43. 29.). Savigny System B. 2. § 73. 

' § 7. I. de iniur. (4. 4.). L. 5. § 1. ne quia eum, qui in ius vocat. 
(2. 7.). 

* L. 7. pr. de iurisdict. (2. 1.). 
^ L. 7. i. f. C. unde vi (8. 4.). 

* § 5. I. de obi. quae ex delict. (4. 1.). Nov. 18. cap. 8. 
«» § 24. I. de act. (4. 6.). Nov. 124. o. 2. 

« § 6. 1, de obi. quae ex delict. (4. 1.). 
' Nov. 72. cap. 4. 

« L. ult. de R. V. (6. 1.) Nov. 18. o. 10. 
^ Auth. Contra C. de non num. pecun. (4. 30.). 

^ Hop&er Comm. § 1127. Gluck Pand. 3. Th. § 2^74. 275., oomp. with 
Malblano prino. iur. Rom. § 358. C. G. A. Gruner de poenis Romanorum 
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tain that the remaining private penalties of the Eomans are also 
now antiquated, their opinion rests on grounds wholly arbitrary 
and is certainly not held universally^ Those very actions, more- 
over, for purely private penalties which are considered by such 
persons to have gone out of use, are allowed even by them to be 
maintainable in certain exceptional cases; as where, in consequence 
of public penalties having ceased to be enforceable, the retention 
of the Roman law is necessary for the prevention of an offence.* 

§ 70. 

ConcuireiLoe of Actions.— The above divisions of actions are very 
important with reference to the law which governs their con- 
currence, and to the question what actions are and what are not 
maintainable by and against heirs. The law relating to the 
concurrence of actions ™ depends upon the following principles ; 

I. If the concurrence is subjective, i.e. if a multiplicity of 
actions is occasioned by a multiplicity of plaintiffs -or defendants, 
all the actions are maintainable simultaneously or successively ,»* 
unless indeed the case be such that satisfaction by one of the 
defendants discharges the others from their liabilities.® 

privatis earamque iisu hodiemo. Lips. 1805. in C. Martin Select. Diss, et 
Comm. Coll. Vol. I. lenae 1822. Nr. 2. 

^ Malblanc doctr. de iureiur. § 73. and contra^ Cooceii I. C. L. 18. T. 4. 
qu. 27. Danz. ord. Proo. § 335 a. E. Wehm v. gerichtl. Einwend. § 60. 

^ See for example Gluck Pand. 5. Thl. § 430. 

^ Averan. interpr. L. 3. c. 14. 15. I. Finestres et de Monsalvo D. de concurr. 
action, ad L. 32. de 0. et. A. in Hermogen. T. 1. p. 601. H. a Yianen de 
concurs, act. Trai. ad Rh. 1736. (Oeb-ichs Th. nov. V. 1. Th. 1. Nr. 4.). F. Alef. 
de elective quern vooant actionum concursu. Heidelb. 1757. Schmidt Lehrb. 
V. d. m. § 16. 60. 106. Thibaut oivilist. Abb. 14^—204. Archiv f. civil. 
Prax. B. 2. Nr. 23. Zimmem v. den Noxalklagen. 238—280. Keller iiber 
Litiscontestation. 449 — 496. A. 0. Erug selecta de condict. foitiva capita. 
Lips. 1830. cap. III. W. H. Pucbta iiber die gerichti. Klagen. Giess. 1833. 
§ 29—38. Goschen Civilrecht. B. 1. § 156—159. Kiemlff Theorie. Altona 
1839. B. 1. p. 241—269. Savigny System B. 5. § 231—286., who disapproves 
of the above division into subjective and objective concurrence. 

» § 2. I. de uiiur. (4. 4.) L. 1, § 9. L. 34. L. 41. eod. (47. 10.) L. 5. pr. de 
nox. act. (9. 4.). Against principals and sureties only successively. 

• L. 5. § 15. commodati (13. 6.) L. 1. § 43. depositi (16. 3.). L. 6. quod vi 
aut dam.' (43. 24.) L. 9. pr. de duob. reis (45. 2.). 
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II. If the concurrence is objective, i.e. if one person has 
severial actions against one other, the follovdng cases must be 
distinguished : 

A. If the objects of the actions are essentially different; and 

a. The plaintiff succeeds in one action : he can nevertheless 
proceed with the other actions, P unless the ground of the one is 
destroyed by that of the other.*! Consequently all dctionea mi 
persecutorice are, if their grounds be different, maintainable one 
after the other ;»' and the same is true of several but different 
actiones poenales,^ and of actiones rei persecutoria combined with 
either public * or private penal actions." But if by law the actions 
are only given alternatively one destroys aU the others.'^ This is 
the case when there is concurrence between actions for public 
and private penalties, y 

b. The plaintiff is unsuccessful in one action (tried on its 
merits) : the other actions are maintainable so far as they rest on 
different grounds, but no further.^ 

c. The plaintiff abandons the action he has brought : although he 
cannot again institute this action, every other remains open to him.^ 

I* L. 5. § 1. ad leg. Aquil. (9. 2.) L. 9. § 1. i. f. de tribut. (14. 4). 
<! L. 8. § 10. L. 12. § 1. L. 32. § 1. de inoff. test. (5. 2.) L. 43. § 6. de aed. 
ed. (21. 1.). 
' L. 23. § 5. de rei vind. (6. 1.) L. 16. 18. de except. (44. 1.). 

* §. 1. I. si quadrupes (4. 9.) L. 32. L. 34. pr. L. 60. de 0. et A. (44. 7.) 
L. 15. § 46. de iniur. (47. 10.) L. 6. pr. ad 1. lul. de adult (48. 5.) L. 130. de, 
R. I. (50. 17.). Gluck Pand. B. 4. § 284 a. Note 17. 27. Brackenhoft 
Identitat u. ConnexitsLt der Rechtsverhaltnisse. Gott. 1839. p. 333. Savigny 
ioc, cit, § 234. 

* L. 4. § 4. fin. reg. (10. 1.) L. 3. § 6. de tab. ezhib. (43. 5.) L. nn. C. quando 
civil, actio. (9. 31.) L. 9. § 5. de publican. (39. 4.). 

* § ult. I. de obi. quae ex del. (4. 1.) § 18. I. de act. (4. 6.) L, 9. pr. L. 11. 
§ 2. de servo oorr. (11. 3.) L. 7. § 1. de oond. fort. (13. 1.) L. 2. § 10. 26. vi bon. 
rapt. (47. 8.). Savigny Ioc, cit § 234. Note z. 

« L. 4. § 2. L. 7. de lege oomm. (18. 3.) L. 84. § 13. de leg. I. (30.) L. 4. 
C. de pactis inter (4. 54.) L. 1. C. de furtis (6. 2.) L. 8. pr. C. de oodicill. 
(6. 36.). 

y § 10. I. de iniur. (4. 4.) L. 6. D. eod. (47. 10.) L. 56. § 1. de furt. (47. 2.) 

* L. 6. § 4. nautae (4. 9.) L. 93. § 1. de leg. 3. (32.) L. 28. § ult. de liberat. 
legat. (34. 3.) L. 11. § 4. L. 14. § 2. de except rei iud. (44. 2.). 

* arg. L. 4. C. de pactis (2. 3.) L. 11. C. de R, C. (4. 1.) cap. 20. X. de off. 
iud. (1. 29.). 
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B. If the objects of the actions iare essentially the same ; and 

a. The plaintiff is successful in one : the others are not main- 
tainable,^ unless some further advantage, the obtaining of which 
has not become impossible by the result of the first action,c 
remains to be acquired.<^ 

b. The plaintiff abandons or is unsuccessful in the action 
instituted by him : the other actions are maintainable if founded 
on a different ® but not if founded on the same ground.^ 

§71. 
Actions by and agaiiut heirs.— With respect to the question what 
actions are maintainable by heirs (tranalatio activa) and what 
against them {translatio passiva)' it is a fundamental principle 
that, as a general rule, heirs can both sue and be sued as such.^ 
Even in exceptional cases this principle is applicable if litis con- 
testatio has taken place ^ (or according to the modem German law 
if the action has been commenced*) in the life-time of the deceased 
and if the pursuance of the right by or against heirs is neither 
per se impossible nor specially forbidden by law. 

*» L. 9. § 1. de tribut. (14. 4.) L. 41. pro socio (17. 2.) L. 15. § 12. quod vi 
ant dam. (43. 24.) L. 12 — L. 14. pr. de exc. rei iud. (44. 2.) L. 9. § 1. de furtis 
(47. 2.) L. 43. § 1. L. 57. de R. I. (50. 17.). 

' As is the case if an actio mixta is brought before an actio rei perseeutoria, 
L. 9. § 6. L. 14. § 13. quod metns (4. 2.). Cuiaoii Obss. L. 8. c. 33. 

* L. 43. 47. pr. pro socio (17. 2.) L. 28. de A. E. (19. 1.) L. 7. § 1. commod. 
(13. 6.) L. 32. L. 34. pr. § 2. de 0. et A. (44. 7.) L. 2. § 3. de priv. del. (47. 1.) 
L. 1. 11. arb. furt. caes. (47. 7.). Vianen 1. c. c. 2. § 4—11. Glttck Pand. 
B. 4. § 284 d. Note 74. 

* L. 13. pr. de inst. act. (14. 3.) L. 31. § 16. L. 48. § 7. de aedil. ed. (21. 1.) 
L. 93. § 1. de leg. III. (32.) L. 11. pr. de exc. rei iud. (44. 2.) L. 18. de 0. et 
A. (44. 7). L. 14. C. de inoff. test. (3. 28.). 

' L. 28. § 6. de iureiur. (12. 2.) L. 76. § 8. de legat. 2. (31.) L. 9. § 1. de fort. 
(47. 2.) L. 9. arb. fort. caes. (47. 7.). 

* Lydama benedictor. Libri IV. Lugd. Bat. 1617. W. A, Lauterbach de 
transitione act Tub. 1653. (Diss. Vol. 3.). Compare Froben § 70. Kiemlff 
Theorie B. 1. 215—229. Savigny System B. 6. § 230. 

^ Actions arising out of family relations are exceptions. 

> Sintenis Erlaut. des Civilproo. 1839. 146. 

k L. 26. L. 58. de 0. et A. (44. 7.) L. 139. pr. 164. de R. I. (50. 17.) L. 6. § 

ult. L* 7. de inoff. teat. (5. 2.) L. un. C. ex delicto defunct. (4. 17.) compared 

'with the K. O. 0. of 1555. Thl. II. Tit. 9. § 6. Francke Beitr. 1. Abtheil. 43. 44. 
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With respect to the exceptional cases the following rules are 
laid down. 

I. There is no translatio activa, or in other words heirs as such 
cannot sue — 

1. In those cases in which the right to be protected ceases with 
the life of the deceased J 

2. In criminal ^.ctions."* 

3. In popular actions." 

4. In certain private penal actions,^ nor in the so called actiones 
ineram vindictam spirantesj i.e. those which are maintainable, even 
in the absence of any actual damage to property, for the purpose of 
punishment.'* 

II. There is no translatio pasaiva, or in other words heirs as 
such cannot be sued — v 

1. In those cases in which the grounds of action do not survive 
as against them ; but heirs are clearly answerable in respect of 
liabilities actually incurred by the deceased.*!* 

2. In criminal actions.^ 

3. In popular actions.' 



' See Thib. Syst. § 434. 599. Lauterbaoh 1. o. 

» L. 3. § 4. de accus. (48. 2.) L. 10. pr. ad. BCt. Ttupill. (48. 16.) L. ult 
C. si reus (9. 6.). 

" L. 5. § 5. de his qui effud. (9. 3.) L. 7. § 1. de popnl. aot. (47. 23.) L. 12. pr. 
de V. S. (50. 16.). 

** § 1. 1, de perp. aot. (4. 12.) oomp. with L. 4. de calunm. (3. 6.) L. 9. de 
religios. (11. 7.). Eierulff Tbeorie B. 1. 228. 

p Theophilus L. 4. T. 12. § 1. L. penult, de in ius voc. (2. 4.) L. 13. pr. de 
ininr. (47.10.) L. 10. de sep. viol. (47. 12.) L. 15. § 1. sol. matr. (24. 3.) L. 7. 
0. de revoo. don. (8. 56.). Grolman & Lobr Magaz. 4. B. 363—366. 

< L. 42. 52. 55. de R. V. (6. 1.) L. 2. C. si warn et plur. her. (8. 32.). 
Lauterbaoh Th. 8. 20. [* An example will explain the meaning of the passage in 
the text. A person dies wrongfully possessed of property, but of whioh his heir 
never takes possession ; an action to recover possession might have been brought 
against the deceased, but could not be maintainable against his heir; but an 
action would lie against the latter in respect of any liability the deceased might 
have incurred by having been in possession. Trans."] 

' L. 20. de poen. (48. 19.). H. de Cooceii de cess. eor. quae ad her. non 
trans, c. 4. § 21. 

* L. 5. § 5. 13. de efiusis (9. 3.) L. ult. de pop. act. (47. 23.). Lauterbach 
Th. 26. Voet L. 43. T. 13. 
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4. In purely private penal actions, or in those in which revenge 
is the sole object.* 

5. In an actio rei persecutoria founded on an illegal transaction ; 
for then, unless an actio ex contractu is maintainable, heirs are 
not answerable by the Boman law to a greater extent than they 
have profited by the wrong ; ^ by the Canon law, however, they 
are answerable unconditionally, or at all events to the amount of 
the value of the inheritance descended to them. 

I9 case of an actio mixta the principles relating to actiones 

poenales and actiones rei persecutoria, respectively, must be 

applied,* unless some, special reason to the contrary can be 
shown.* 

§72. 
Aotiones bono f idei, fto.— In all actions as a general rule 
that result can be obtained wliich is conformable to equity and the 
nature of the circumstances. Those actions only which are 
founded on events in which formal words are used are strictly 
confined to that which is included in the very words of the formula. 
Hence arose the now practically useless ^ division of actions into 

' § 1. L de perp. act. (4. 12.) L. 24. de in ius voo. (2. 4 ) L. 10. § 2. si quia 
cant. (2. 11.) L. 1. pr. de priv. del. (47. 1.) L. 111. pr. de R. I. (50. 17.) L. 6. 
§ 4. si qnis cum (2. 7.) L. 13. pr. de iniur. (47. 10.) L. 7. C. de revoo. don. 
(8. 56.). 

" L. 35. 36. pro soc. (17. 2.). 

« L. 16. § 2. quod m. 0. (4. 2.) L. 13. pr. L, 17. § 1. L. 26. de dole (4. 3.) L. 
52, de R. V. (6. 1.) L. 9. § 8. L. 10. de reb. auot. iud. (42. 5.) L. 3. pr. de vi 
(43. 16.) L. 44. de R. I. (50. 17.). See, for the different views upon this 
subject, Cuiao. Obs. L. 7. 0. 37. Lyclama membr. L. 1. c. 89. Duirsema 
oonieotnr. L. 1. c. 7. 8, Costa ad Tit. C. ex. delict, defnnctor. (Meerman 
Thes. T. 1.) Upon the case in which an actio ex contractu oh dolum is main- 
tainable, I formerly adopted the view taken by Costa ad Inst. L. 4. Tit. 12. 
§ 1. but for the .reasons given by Francke Beitr. 9 — 28. I have since 
abandoned it. 

7 c. 3. C. 16. qu. 6. cap. 14. X. de sepult. (3. 28.) cap. 5. X. de raptor. 
(5. 17.) cap. 9. X. de usur. (5. 19.) cap. 28. X. de sentent. ex commun. (5. 39.). 
But see Ldhr Theorie der Culpa. § 113. Rosshirt Zeitschrift B. 2. 436. and 
contra Francke loc, cit, 44 — 57. 

• L. 4. § 2. de incendio (47. 9.). 

• L. 2. § ult. de vi bon. rapt. (47. 8.). Lauterbach Th. 23. 24. 
^ Hopfher Comment. § 1135. Savigny System B. 5. § 224. 

V 
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bonafidei and stricti juris.^ The former must not be confomided 
with actiones arbitrarily by which are understood either those 
actions in which every thing essential is left to the discretion of 
the judge, or those in which he can, in case his decree is not 
obeyed, condemn the defendant in a further sum.^ 

§73. 
Other sorts of Actions.— All actions which can be brought within 
the express provisions of law are termed wlgares* naminaUe, or if 
expressly given by law, directa/ but if founded upon principles 
of equity, opposed to the strict rules of law, or upon an extended 
construction of them, actiones utiles.^ Direct actions are either 
designated in laws by some special name or not ; in the latter case 
actions in personam are for convenience referred to by naming the 
law which gives them,^ (e.g. condictio ex lege, canone, statute, 

« L. 5. pr. § 4. de in lit. iur. (12. 3.) L. 3. § 2. commodati (13. 6.) L. nn. § 2. 
C. de rei ax. (5. 13.) § 28. I. de act. 4. 6. The former belong to the arbitriay 
these to the judicial according to Cicero pro. Eosc. Com. c. 4., Boethius topica 
Ciceron. 6., Seneca de benefic. 3. 7. and duintilian. inst. orat. lY. 2. I. H. 
Boehmer de act. Sect. 1. c. 3. § 19. Hopfher Comment. § 1128—1135. Totally 
different views are adopted by E. Gans Romisches Obligationenrecht. Heidelb. 
1819. Muhlenbruch Heidelberg. Jahrb. 1821. Nr. 5. 6. H. C. Stever de 
summario Romanorom iudicio sen strict! iuris et bonae fidei actionibns. Lips. 
1822. J. Rubo Erkl. der L. 2. 3. 4. 85. de Y. 0. Berlin 1822. Keller litis- 
contestation. Ziiroh 1827. p. 189 — 192. Mayer Litiscontestation. 1. Abthl. 
Stuttg. 1830. p. 73—117. Rosshirt Zeitschr. 1. Hft. 71—90. Savigny System 
B. 5. § 218—220. and Beilage XIII. 

* L. 3. de eo quod certo loco (13. 4.) L. 2 § 1. de in lit. iur. (12. 3.) L. 78. 
de fideiuss. (46. 1). § 31. I. de act. (4. 6.) et Theophilus paraphr. ibid« 
Opinions upon this subject differ. See I. M. Magni ration, et different, iur. 
oiv. lib. 1. de act. arbitrariis. Anjou. 1602. Orl. 1605. (Meerman Th. T. 3.). 
G. de Gast de act. arbitraria. Orl. 1576. (Meerman Th. T. 6.). A. Faber 
err. pragm. P. 4. Dec. 89. er. 4—10. Muhlenbruch Pand. B. 1. § 138. 
Savigny System B. 5. § 221-.^223. Unterholzner Schuldverhaltnisse B. 1. 
§167. 

' L. 46. de her. inst. 28. 5. 

' § 4. I. de act. (4. 6.) L. 37. pr. de 0. et A. (44. 7.). 

' L. 21. de praeser. verb. (19. 5) § 4. L de fid. her. (2. 23.) § 16. I. de leg. 
aquil. (4. 3.) L. 16. pr. de pact. (2. 14.) Schulting Th. contr. D. 66. Th. 1. 
Heineccii hist. iur. L. 1. § 50. 

^ L. un. de cond. ex lege (13. 2.) L. 28. ad hg. lul. de adult. (48. 5.) § 24. 
I. de act. (4. 6.) L. 12. § 1. C. de pet. her. (3. 31.). Schmidt v. d. Kl. u. 
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moribuSf) or by the first words of that law. If, on the other hand, 
an action is not founded upon any law in particular, but rests 
essentially upon equitable considerations, it is termed in factum^ 
utiliSf or in factwm utilisy^ or in modem times imploratio officii 
judicia} Sometimes an adjective is used to show more clearly 
either the object of the action, as for example actio ex stipulatu 
CERTi, iNCERTi, TRTTiGARiA (§ 168) or its foundation, e.g. actio certi 
QUOD jussu: where this is the case the actions are sometimes 
termed actiones adjectitia qtuilitatis} 

B. EXCEPTIO. 
§74. 

Plea,— If a person seeks to defend himself against the conse- 
quences of an auction instituted against him, he does so by what is 
termed generally a plea (exceptio, prascriptio),^ The defence may 
amount either to a temporary or a perpetual bar to the action ; in 
the former case the plea is called dilatory {exceptio dilatoria), in 
the latter case the plea either denies the existence of the ground 
of action, or admitting such existence opposes something to it 
which destroys it ; in the first of these two cases there is what is 
called a litis contestatio negativa " and in the second an exceptio 

Einr. § 1338. 1339. Westenberg de oanss. oblig. Diss. 4. See too^ Gans loc, cit. 
160—165. Savigny System B. 6. Beilage XIV. § 12—14. 

* L. 12. de in iuB too* (2. 4.) L. 5. § 8. ne quia enm (2. 7.) L. 7. § 1. de 
religiosis (11. 7.) L. 1. pr. L. 11. de praeser. verb. (19. 5.) L. 26. § 3. de paot. 
dot. (23. 4.). E. F. G. Meister de in faotom aotion. (op. n. 7.) Gans loc, eit, 
136-— 152. Sayigny System E. 5. § 217. See as to the in factum civiles or 
praescnpttB verbis actiones Thib. Syst. § 393. 

^ F. A. Knenhold de remed. implor. offic. iudio. aotion. forens. vioario. 
Zips. 1720. 

«* This division arose from L. 5. § 1. de ezero. aot. (14. 1.). Compare L. E. 
Hertios de action, adiect. qualit. Giess. 1699. Gocoeii I. C. L. 12. T. 6. qu. 
3. L. 13. T. 3. qu. 1. Pufendorf T. 2. Obs. 41. Bericbt. und Zo^tze zn den 
Inst, des B^m. B^hts. 84--^. Glnck Pand. 14. B. § 876. 0. Bacbmann de 
aotion. adiect. qnal. lips. 1843. 

" L. 2. pr. L. 11. L. 23. de except. (44. 1.) L. 12. de div. temp. (44. 3.). 
For the principal old authorities see Schmidt v. d. Elagen § 5. 6. 7. See too 
J. A. M. Albrecht die Exoeptionen des gemeinen Civilprozesses. Munich 1835. 
Weiske Eechtslexicon B. 3. 673--809. 

* For what is known respecting the Roman litis contestation the reader is 

F 2 
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peremptoria,^ in the strict sense of that expression. There are no 
pleas which are of a mixed character, that is which offer at one 
and the same time only a temporary and a perpetual defence; 
what are called mixed pleas p are those which oflfer a defence itself 
only temporary, but capable of leading to one which is perpetual if 
the action be further prosecuted. 

§75. 
Considered with reference to their extent,** pleas are either in 
rem {rei coharentes) or in personam {persona cohaerentes); the latter 
are pleas which can only be made use of by certain particular per- 
sons, or against persons 'between whom and the defendant there is 
some obligatio ; *" the foimer are pleas which can be used by all 
persons incidentally interested in, or who may acquire the right 
sought to be protected, or which can be used against any person 
whatever ; in the latter case the pleas are also called populares or 
vtdgares,^ There is no presumption that a plea is personal.* Pleas 
moreover, like actions, are called certce, nominate or incerta, in 
factum, utiles.^ 

§ 76. 
Replication, &c.— Exactly as a defendant may oppose the plain- 
tiffs action by a plea, may the plaintiff .answer his opponent's 

referred to Keller and Mayer in § 73. Note c. cit. For the modem notion of 
Eosshirt see his Zeitsohrift B. 2. 336 — 349. Blatter fiir Bechtsanwendung. 
Eriang. 1838. p. 17. 33. 

* At least in the phraseology of our practitioners. The bommon Roman 
notion extends only to a destruction by the presumption of an independent right. 
L. 3. de except. (44. 1.) § 8. 9. 10. I. eod. (4. 13.), compared with L. 16. de 
public. (6. 2.) L. 24. de exc. rei. iudio. (44. 2.). Savigny System B. 5. § 227. 

» Danz S. 158. C. W. Wehm v. gerichtl. Einw. Leipz. 1790. § 9. 

•» L. 7. de except. (44. 1). 

' L. 2. §. 1. 2. L. 4. § 20. de dol. mal. et met. exc. (44. 4,), 

• Fragm. Vatican. §. 266. L. 3. pr. de popular, act. (47. 23.). Sohroeter 
obs. iur. civ. len. 1826. p. 87—102. 

* §. ult. I. de replic. (4. 14.) L. 2. § 2. L. 4. § 33. de dol. mal. et met. except. 
(44. 4.) Savigny System B. 6. § 227. Not. x. 

• § 1. I. de except. (4. 13.) L. 14. 23. de except. (44. 1.) L. 4. § 16. 32. de 
doli mal. et met. (44. 4.) L. 21. de praescr. verb. (19. 5.). Schilling Institut. 
B. 2. § 118. 
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plea either by denying the truth of the statement therein made, or 
by meeting such statement by another, which as in a plea may be 
either dilatory or peremptory. Such an answer to a plea is called 
Areplicatio,^ In opposition to the replication there may be again 
another denial or a further statement called in this case a dupli- 
catioy bearing the same relation to the replication as that does 
to the exceptio; the duplicatio may be further followed by a 
triplicatio, and this again by a quadruplicatio and so onJ 

IV~BIGHT OF BENXrirCIATIOH AND ALIENATIOir. 

§ 77. 
Inasmuch as a right does not impose upon the person in whom 
it is vested any necessity of exercising it,'^ but merely gives biTn 
the power so to do, every person who is free to dispose of what is 
his may lawfully abstain from exercising his rights and may 
either wholly or in part renounce them.* No renunciation, how- 
ever, which has given rise to rights in other persons can be 
recalled.*' Benunciation is of course not to be presumed,<^ or 
extended further than it is clearly warranted by the words or 
conduct of the person renouncing,** An indefinite renunciation 
of every kind of defence is consequently to be treated as 
unmeaning.^ 

» Tit I. de replic. (4. 14.) L. 2. § 1. 2. L. 22. § 1. de except. (44. 1.). 
Schilling he, cit. §. 120. 
^ § 1. 2. 1, de replic. (4. 14.) L. 2. § 3. de except. (44. 1.). Savigny System 

B. 5. § 229. 

' L. un. C. ut uemo invitos (3. 7.). 

 L. 29. C. de pact. (2. 3.). Scliilling loc. cit, § 96. 

* L. 14. §. 9. de aedil. edict. (21. 1.) L. 4. C. de pact. (2. 3.) L. 11. C. de R. 

C. (4. 1.). cap. 3. X. de renunt. 1. 9. See Fritz Archiv. f. civil. Prax. B. 8. 
Nr. 15. Savigny System B. 4. § 202. 

<" L. 3. de testam. mil. (29. 1). 

^ L. 8. pr. qnemadm. serv. (8. 6.) cap. 20. X. de off. ind. (1. 29.). A. 
£. H. V. HartitsclL Entscheidungen praktischer Bechts&agen. Leipz. 1840. 
No. 443. 

' L. 4. §. 4. si quis cant. (2. 11.) L. ult. § 3. de cond. indeb. (12. 6.). 
Stryk cautel. contr. Sect. 1. cap. 5. § 2. 3. Bat see E. G. Neimdorf Erorte- 
rungen. Tubing. 1807. Nr. 2. 
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§ 78. 
Every one who can renounce a right can for that very reason 
part with it to any person capable of acquiring it/ but in order 
that a right may be aliened by one person to another, certain 
means must be taken which vary according to circumstances, and 
therefore can not with propriety be noticed in an exposition of 
general principles only.? 

DIVISION IL OF DUTIES. 
§ 79. 

Excliuion of Preedom.— A person obliged, being subject to law, 
cannot, merely of his own accord, either renounce his duty or 
transfer it to others,** and what he does contrary to any law 
whether prohibitory or mandatory is in cases of doubt to be held 
null and void ;^ but in matters of trifling moment this rule ought 
not to be strictly applied. > In case, however, anything is knowingly 
parted with contrary to law the giver himself^ cannot recover it 
back,™ unless indeed the very object of the law is to prevent him 
from impoverishing himself;" and even then an dctw in rem 
cannot always be successfully resorted to by him.® Cases may 

' Tit. I. quib. alienare lie. (2. 8.). 
• » See Thib. Syst. §§ 281. 314. 334. 460—466. 
^ L. 1. C. de novat. (8. 42.). 

* L. 8. S 2. de procur. (3. 3.) L. 183. de R. I. (60. 17.) L. 7. C. de piocur. 
(2. 13.). 

* L. 5. C. de LL. (1. 14.). Cuiao. oba. L. 19. c. 3. Weber nat. Verb. § 64. 
74. See contra Yinnius quaest. sel. L. 1. o. 1. Voet L. 1. T. 3. nr. 16. 
Hommel rhapsod. obs. 213. Putter tbeor. general, de nuUitatibuB (in opusc. 
§ 17. 20.). 

* The national exchequer has a right to every immoral gift. L. 5. pr. de 
calumniator. (3. 6.) L. 8. § 14. de inoffioios. (5. 2.) L. 2. § 1. de his quae ut 
indign. (34. 9.) L. 1. pr. L. 9. L. 46. § 2. de iure fisci (49. 14.). 

" L. 25. pr. de adopt. (1. 7.) Tit. Dig. de condict. ob turp. causa. (12. 6.). 
Weber ubi supra § 48. 74^76. 91. Rosshirt Zeitsohr. B. 1. 12^—142. 

° This principle is obtained by inference and is everywhere as in cap. 33. 
X. de iureiur. (2. 24.) recognised as law. See § § 178. 505. Weber loe. eit 
does not go quite so far. 

o contra Brandis in linde Zeitschrift B. 7. 180—188. But see § 14. 1, deact. 
4. 6. compared with tit. Dig. de cond. ob. turp. cans. (12. 6.). Froben § 78. 
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moreover occnr in which only certain* persons can dispute the 
validity of a transaction, or in which a duty exists only towards 
one of several contracting parties.? 

§ 80. 

A transaction void at its commencement cannot afterwards and 
by itself become valid ;^ for this purpose some new circumstance 
must occur by which the original defect is cured ; one such cir- 
cumstance of great importance and of various effects is subsequent 
assent {ratihabitio)J 

If a person obliged has acted partly in non-conformity and 
partly in conformity with his duty, that part of the transaction 
which is invalid does not render the remainder so if the latter 
is separable from the former and is complete in itself." So 
much moreover of the transaction as is valid may be upheld as 
a transaction different from that contemplated, and a new 
juridical transaction may arise, by what is termed a conversio 
actus juridici} 

§80 A. 
Alteniatiye duties.— In cases of alternative duties, however, i.e. 
where either this or that has to be done, the person obliged has 
a discretion, namely, a right of option,* and the same is true of 
those cases of simple duties, where the person entitled has only a 
single right whereon to sue, whilst the person obliged can success- 



^ pr. I. de auot. tut, (1. 21.) L. 34. § 3. de oontr. emt. (18. 1.). Brandb he, 
cit, Nr. 4. 5, 

^ L. 29. de R. I. (60. 17.) L. 83. § 5. de V. 0. (45. 1.). Averanii int. L. 4. 
0. 22. 

' See below § 190. G. G. Basse de ratihabitione. Lips. 1834. 

 L. 5. S 2. L. 31. § 4. de donat. int. V. et U. (24. 1.) L. 29. de usur. (22. 1.) 
L. nn. pr. C. de rei uxor, act. (5. 13.). See especially G. L. Crell de fruetu et 
effectu negotii inutilis, nulli et imperfecti, in his Diss. n. 9. Miiblenbruoh 
Pand. 1. B. § 113. The exceptions will be noticed in their proper place. 

' L. 1. $ 4. de peo. const. (13. 6.) L. 5. pr. de reso. vend. (18. 6.) L. 41. § 3. 
de vulg. et pup. (28. 6.) L. 8. pr. de aoceptil. (46. 4). Hofaoker prino. iur. 
11. G. T. 1. § 221. 

* L. 34. § 6. de contr. emt. (18. 1.) L. 10. §. 6. de iure dot. (23. 3). 
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fully defend an action, founded on that right, upon the ground of 
performance of something other than the immediate object of the 
action.** 

In cases of doubt the option rests with the person obliged,^ 
even where a claim is made by him for the recovery back of an 
excess of payment ; ^ but it is otherwise where a joint duty has 
been performed by each of the persons in whom it resided ; * and 
under special circumstances the option may rest with the person 
entitled/ 

The right of choice, in cases of doubt, descends upon the death 
of the person obliged to his representatives,' and similarly when 
vested in the person entitled, it descends on his death to his repre- 
sentatives^ and can be exercised by them even when that right de- 
pends on agreement,^ and notwithstanding the absence of all right of 
cession* (System § 460). If, however, one person has to choose for 
another,no choice can be made by the representatives of the former.^ 

§ 80 B. 
As regards their continuance and extinction, alternative 
duties are governed by the ordinary' general principles. But they 

^ For example, L. 2. C. de reso. vend. (4. 44.) L. 9. L. 57. pr. de solut. 
(46. 3.). Cooocii I. C. L. 18. Tit. 6. qu, 9. 

« L. 34. § 6. de oontr. emt. (18. 1.) L. 138. § 1, de V. 0. (45. 1.). Hert de 
eleotione ex obligat. alternativ. Sect. I. (in oposo. Yol. 1. T. 3.), espeoially 
I. A. Enrrer de obligat. altemativa. Tubing. 1686. Arohiv fiir oivilist 
Prax. 1. B. Nr. 23. M. A. I. de Brassier Diss, de oanssis altemativis. 
Heidelberg. 1821. 

^ L. 10. C. de cond. indeb. (4. 5.). Thomasius D. de promiss. rei inoert 
§ 53. Yoet L. 12. T. 6. nr. 5. Yangerow Leitfioden § 569.^ 

* L. 21. de oondiet. indeb. (12. 6.) Xnrrer 1, o. oap. 7. n. 13. 14. Brassier, 
L 0. § 12. 

' L. 10. S 6. de iure dot (23. 3.) L. 112. pr. de Y. 0. (45. 1.) 

' Kurrer 1. o. cap. 6. n. 82. 83. 

^ L, 76. pr. L. 141. pr. de Y. 0. (45. 1.). Knrrer 1. c. n. 105—114. See 
contra Olea quaest. L. 1. n. 33. Donell comm. L. 15. c. 34. Miihlenbruoh 
Cession § 24. p. 260—275. 

^ L. 75. § 3. de leg. 1. (30.) L. 19. de optione (33. 5.). Knrrer 1. o. n. 97. 
Hert 1. c. Sect. 4. § 1. See contra HilHger in Don. enncl. L. 15. o. 2. Ht. d. 
Hnnnins resol. L. 3. Tr. 4. qu. 15. Thomasius 1. c. § 6. 

^ L. ult. § 1. de Y. 0. (45. 1.) § 1. I. de emt. (3. 24.). Kurrer 1. c. n. 
98—102. 
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are also subject to this peculiarity, that the right to elect, which 
the person obliged has,, is extinguished as soon as his choice is 
definitively made J Moreover, where the object of the right is 
destroyed distinctions must be taken which have not to be made in 
ordinary cases. For, 

I. In case the destruction caimot be imputed to either party, the 
person obliged is not wholly discharged, unless all the objects of 
the option are destroyed ;™ and this is so even if the person entitled 
has acquired one of the things in some other way." If one only 
of the things is destroyed its value or the remaining thing must 
be given.® 

II. In case destruction arose from the delay or some other act 
on the part of one of the parties, viz. : 

A, on the part of the debtor ; he must, of course, if all the things 
are destroyed, make adequate compensation. If one of them re- 
mains the creditor has the unconditional right of claiming it or 
the value of the thing destroyed, provided the option rests with 
biTTi ; but otherwise, at all events upon principle, he can only claim 
the still existing thing. He is not obliged to receive in satisfaction 
the value of the thing destroyed, even though equal to that of the 
other.P 

B, on the part of the creditor ; he can claim nothing, even 
though one only of tlie things is destroyed.*" 

§ 80 c. 
Poadbility of Perfonnanoe.--As nothing can be necessary which 

' L. 84. § 9. de legat. I. (30.) L. 106. L. 112. pr. L. 138. § 1. de V. 0. 
(45. 1.). Thomadus 1. o. § 53. 54. Contra Fritz Erlaut. Heft. 3. 11. 

* L. 34. § 6. de oontr. emt. (18. 1.) L. 2. § 3. de eo quod certo (13. 4.). 

■" L. 16. pr. de Y. 0. (45. 1.). I. A. Eurrer de obligatione alternativa. 
Tubing. 1686. n. 16—23. 

• L. 47. § 3. de legat 1. (30.). Arch. f. o. Prax. B. 1. Nr. 23. 

p This is certainly reasonable. M. A. J. Brassier Diss, de oansis altema- 
tivis. Heidelberg 1821. § 5. Nevertheless considerable difficulty arises from 
L. 95. § 1. de solutt. (46. 3.) See Zeitsohr. fur Eeohtspflege. Leipz. 1839* 
B. 2. Nr. 16. 

•» L. 105. de V. 0. (45. 1.) L. 72. pr. de solutt. (46. 3.). Kurrer 1. c. nr. 
39—42. Contra Brassier 1. c. § 10. 
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is not posBible, every duty is extinguished when its performanoet 
becomes objectively impossible;^ but the person obliged clearly 
beoomies liable to a claim for damages if the impossibility arose from. 
any fault imputable to him.* 

§ 81. 
Streng^ening of Duties.— The binding nature of a duty or the 
inducement to fulfil it may be strengthened — 

I. By solemnly swearing to perform the same {Jv/ramentnm 
promissorium). According to the Roman law the nature of the 
duty was not as a rule changed by such an act;** but according 
to the Canon law an oath cures any civil defect which might 
otherwise have been taken advantage of by the person swearing ; * 
but it has no effect when used for an immoral purpose, or is 
opposed to the rights of third parties or of the state, y 

II. By an undertaking entered into by the person obliged 
binding himself to pay, in case of non-performance of his duty, 
something by way of penalty (posna conventionalis). The prin- 
cipal duty is not changed in nature by the annexation of such a 
promise,* but the inducement to fulfil it is increased, since unless 
the person obliged has reserved the option to himself,* he can be 
required at the option of the person entitled either to perform the 
principal duty or to pay the penalty ,*> or even both in case the 
agreement be to that effect, or the penalty be made payable in the 

' L. 137. § 4. de V. 0. (46. 1.). L. 185. de R. J. (50. 17.). 

• L. 2. § 1. L. 3. de perio. (18. 6.). L. 95. § 1. de aolut. (46. 3.). 

" L. 7. § 16. de pact. (2. 14.) compared with L. 7. pr. § 1. de oper. libert. 
(38. 1.) L. 36. de manumiss. test. (40. 4.). Weiske Reohtslezikon B. 3. 643. 

' 0. 14. 15. C. 22. qu. 5. cap. 28. X. de inreiur. (2. 24.). Thibaut logische 
Ansl. § 16. F. J. Miiller de iureiurando. Bonnae 1831. § 42. See contra 
Weber, naturl. Verb. § 120. 

y oap. 23. X. eod. (2. 24.) cap. 2. de pact in 6. (1. 18.). 

 L. 61. L. 69. de V. 0. (45. 1.) L. 1. C. de reoept. (2. 56.). Baoh de poena 
convent, (in opnec). 0. F. Eersten de eod. arg. Lips. 1839. IJnterholzner 
gehnldyerbaltnisse B. 1. § 121—124. Fritz ErVkut Hft. 3. p. 316. Weiske 
Keohtslexikon B. 3. p. 59. An exception exists in some cases where there is a 
want of interest. L. 38. § 17. de V. 0. (45. 1.). 

 L. 116. § 2. eod. 

^ L. 10. § 1. de pact. (2. 14.) L. 15. de transact. (2. 16.) L. 40. G. eod. (2. 4.). 
Unterholzner loc, cit, § 122. 
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event of any delay in the performance of the principal duty.^ 
The penalty moreover may, in cases of doubt, be recovered, if the 
person obliged allows his duty to remain wholly or in part 
unperformed.** * 

DIVISION III. ESLATI0N8 OF RIGHTS AND DUTIES TO SACS OTHER. 

§ 82. 
If rights and duties be considered in relation to each other, 
two questions wiU suggest themselves, viz. ; 1. what is the result 
of their meeting in one and the same person ? and 2. what is the 
result of the existence of several rights in different persons ? 
The first question leads to the doctrine of Confiman, the second 
to that of Concv/rrence and Collision of rights. 

I.~€0N7irSI0V OF BIGHTS. 

§ 83. 
With respect to confusion in general, i.e. the destruction of 
rights and duties by their meeting in one and the same person, 
the following distinctions are taken : 

1. If rights and duties meet in one and the same person, of 
course there is nothing to prevent his having several rights and 
duties at one and the same time, only they cannot be against 
himself, and consequently if rights and their correlative duties 
meet in the same person each is extinguished by the other ; and 
if to a duty so destroyed other duties residing in other persons 
are accessory, such other duties are thereby also extinguished.® 

2. If several rights meet in one and the same person each 
continues to exist imaffected by the others unless one abridges or 
limits another, in which case, inasmuch as no one can be bound to 

« L. 116. § 2. de V. 0. (45. 1.) L. 28. de act. emti (19. 1.). Unterholzner 
loe. eit § 123. Not. 1. 

' According to the rule : partioularia Bolutio pro nulla kabeUAr^ Incorrect 
notions upon this subject are entertained by Gliiok Pand. 4. B. § 336. near the 
end, on account of cap. 9. X. de poenio (6. 37.). and by Fothier des obligations, 
ed. Hutteau p. 256 — 260. on account of L. 9. § 1. si quis caut. (2. 11.). 

• L. 21. § 2. L. 11. pr. de fideiiussor. (46. 1.) L. 75. L. 95. § 2. de scdut. 
(46. 3.). W. A. Lauterbaoh de confusione. Tub. 1660. (Diss. V. 1. n. 56.). 
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himself, the limiting right ceases to have any independent existence 
and the limited right hecomes unlimited/ 

3, If several duties meet in one and the same person, each of 
them remains distinct ;S hut in case these duties are related to 
each other in the way of principal and accessory, the accessory 
duties are merged in the principal duty unless the former afford 
additional security for the performance of the latter.*^ 

Moreover, rights extinguished by confusion revive wHen the 
cause of their junction, being temporary only in its nature, is 
destroyed;* or when the cause subsequently proves to have been 
insu£Bicient. ^ 

n.-COirCITBBE]!rCE AHB COLUSIOV OF BIGHTS. 

§ 84. 
If several rights are vested in; several persons, the following 
cases may arise — 

1. Each right may have a different object, in which case each 
right may evidently be folly exercised. 

2. The several rights vested in several persons may have one 
and the same object, but no one of such rights may be of an 
exclusive nature (Concurrence of rights). In this case each right 
continues to exist, but he who exercises his right first can lessen 
the utility of the rights of the others. 

3. The several rights vested in several persons may have one 
and the same object, and each of such rights may be exclusive in 
its nature {CoUisuyft, of rights).^ In this case again — 

' L. 17. 27. quib. mod. usufr. am. (7. 4.) L. 1. quem. serv- am. (8. 6.). 

« L. 13. de duob. reis (46. 2.) L. 93. pr. de solut. (46. 3.). 

»• L. 5. 14. 21. § 2. 4. de fideiiussop. (46. 1.). Compared with L. 95. § 3. de 
solntt. (46. 3.). Wieling leot. iur. civ. L. 2. c. 12. Weber nat. Verb. § 128. 

» L. 7. de fundo dotali (23. 5.). L. 27. § 11. D. ad SCtum Treb. (36. 1.). 
Donelli Comm. 7. 28. Lauterbach 1. o. § 12. 13. 32. 

^ L. 21. § 2. de inofic. test. (5. 2.) L. 87. § 1. de aoqiiir. vel om. hered. 
(29. 2.) L. 22. C. de inoff. test. (3. 28.). Lauterbach § 23. 

* See especially S. Stryk de iure privilegiati contra privilegiatum. HaL 
1702. & 1744. J. C. Koppe Nieders. Archiv 2. B. Nr. 34. Thibaut Versuche 
?. B. Nr. 14. Hufeland Geist des Rom. R. 2. Thl. 2. Abth. 6—64. Fritz 
Erlauterungen. 1. Hft. 58—69. Kieridff Theorie B. 1. p. 230—240. 
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A. One of the conjQicting rights may be founded upon some 
more general law than the others, in which case the right which 
is founded on the least general law is to previEol (a privilegium is 
to be preferred to a jvs migulare, and the latter to a jus 
commune).^ 

B. The rights may be equally general. In this case — 

a. If any one of the rights be favoured more than the rest that 
right must prevail. We are informed in several particiUar cases 
what rights are to be specially favoured,** and the general prin- 
ciple is also laid down that in cases of doubt the elder right is to 
be preferred to the younger ;° but this principle is not as a 
general rule applicable to cases in which, the collision arises 
simply from a multiplicity of liier^ly personal creditors.? 

b. K none. of the rights are Specially favoured, and if — 

a. The collision is direct, that is if each person has the same 
ri^t against the other, he is to be preferred who seeks to avoid 
a loss,** and if there is no difference in this respect then the right 
of him who is in possession of the object in dispute ^ is to prevail. 
If, however, none of the persons are in possession and each of 
them is in precisely the same situation as the other, none of the 
rights can, without some special decision of the sovereign, be 
exercised at all — (privUegiatvs contra ceque privilegiatum jure suo 
nonutitur),^ But — 

)3. If the collision is indirect, i.e. aboiit some third object, and 



" L. 80. de R. I. (50. 17.) L. 3. C. de silentar. et deour. (12. 16.). 

» For example L. 11. § 7. de minor. (4. 4.) and Thib. Syst. § 808—810. 
. • L. 9. § 4. de public. (6. 2.) L. 26. looat. (19. 2.) L. 98. de R. I. (50. 17.) 
L. 8. C. qni pot. (8. 18.) cap. 22. X. de sponsal. (4. 1.). 

' L, 32. de reb. auot. iud. poss. (42. 5.). See as to different cases of 
preference, I. F, Ludoyioi de duobus circa idem factum concurrentibus. 
Hal. 1714. 

1 L. 11. S 8. L. 34. pr. de minor. (4. 4.) L. 14. § 1. de religios. (11. 7.) 
L. 41. § 1. de R. I. (50. 17.) L. 22, § 6. C. de iure delib. (6. 30.). See contra 
Fritz Erlaut. 1. Hft. 61—64. 

' L. 91. § 3. de V. 0. (45. 1.) L. 128. pr. de R. L (50. 17.). 

 Arg. L. 36. de dolo malo (4. 3.) L. 34. § 3. L. 57. de contr. emt. (18. 1.) 
L. 39. sol. matr. 24. 3, Hert de coUis. leg. Sect 5. See contra Fritz he. cit. 
p. 64—67. 
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one of the persons be in possession of it, his right is to be pre- 
ferred} If, however, none of the persons are in possession the 
object must if possible be divided amongst them, or if this cannot 
be done the rights if founded on privUegia must be suspended, 
and none of them must be exercised without the approval of the 
sovereign." In other cases where no principle whatever upon 
which to decide can be found, and no other resource remains, 
the preference must be decided by lot.* 

DIVISION IV, OP THE MODIFICATIONS OF RIOBTS AND DVTISS. 

§ 85. 
Kights and duties may be modified in various ways, and espe- 
cially by the conditions and limitations of time to which they are 
subject and by the object which is to be attained. The legal 
principles which govern these matters are only to be found 
scattered amongst the law relating to contracts, institution of heirs, 
and legacies, and the same principle is not similarly applied in all 
these cases. Nevertheless, the doctrines which govern conditional 
contracts and the illustrations given of them, best accord with 
the nature of conditions in general, and supply the best materials 
for a general statement of the law of conditions, and consequently 
the following outline has been drawn up more with reference to 
contracts than to other transactions. 

I.~€OVBITIO]rS. 

1. In general. 

§ 80. 
A condition in a general sense means any event upon which 
rights and duties depend for their existence ; but properly 

« 

* L. 9. $ 4. de publioiana (6. 2.) L. 32. de proourat. (3. 3.) L. 15. C. de R. Y. ' 
(3. 32.) L. 6. § 7. L. 24. quae in fraud, ored. (42. 8.). 

*" Arg. L. 42. 43. de hered. inst (28. 5.). 

"^ § 23. I. de legat (2. 20.) L. 24. § 17. de fideio. lib. (40. 6.) L. 5. fam. 
hero. (10. 2.) L. 3. pr. C. oomm. de legat. (6. 43.) compared with L. 8. de pact 
(2. 14.). Vmnii qoaest. sel. L. 1. c. 35. Neundorff verm. Abh. Ulm 1805. 
Nr. 2. p. 17^-49. 
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speaking those circtimstances only which are uncertain, fature, 
and unessential to the nature of the matter in hand and on the 
existence of which rights and duties can be made to depend are 
called conditions, y A past or present event on which a right is 
made to depend (the so-called conditio in pnsteritum and prasens 
eoUata\ is no more properly speaking a condition,' than is the 
expression in a conditional form of that which is of itself naturally 
implied {conditio tacita).^ Nevertheless, past and present events 
on which rights are made to depend are, save that they cause no 
postponement, similar in their effects to conditions proper ;^ and 
the so-called .implied conditions have at least this effect, that 
their non-existence suspends the perfect acquisition of a right.® 

S. Sorts of oonditLons. 

§ 87. 
negative, Afflrmatire ; Precedent, Sat>Beqaent.— Every condition, 
whether it consists of a positive or negative fact {conditio affirma- 
tiva, negativa\ is suspensive, i.e. delays the perfect acquisition of 
a right so long as the condition remains unfulfilled. If the 
acquisition for the first time of a right is thus delayed the 
condition is called precedent {mspensiva) ; but if the re-acqui- 
sition of a right is so delayed the condition is called mbsequent 
{resohitiva). A condition subsequent has no reference to the 
transaction by which the right is first transferred, but only to tlie 

y § 11. 1, de mnta. stip. (3. 19) L. 39. de reb. ored. (12. 1.) L. 9. § 1. de 
novat. (46. 2.). See generally F. Balduini oomm. de conditt., as an appendix 
to hia comm. de pignor. P. Bmsselii tr. de oonditt. bound with P. Darani tr. 
de oondit. et modis imposs. Franof. et Lips. 1700. C. Ziegler Diss, de 
oondition. (in his Disoept. sel. Lips. 1721.). Weiske Reohtslexioon B. 1. p. 761. 
Savigny System B. 3. § 116—124. Sintenis Civilrecht B. 1. § 20. 

• S 4. I. de verb. obi. (3. 16.) L. 39. de R. C. (12. 1.). 

* L. 3. de leg. I. (30.) L. 99. L. 107. de cond. et demonstr. .(3d. 1.). L. 68. 
de iuT. dot (23. 3.) L. 12. de cond. inst. (28. 7.) L. 25. § 1. qoando dies 
(36. 2.). Brussel 1. o. L. 4. T. 1. Coooeii I. C. L. 2. T. 14. qu. 43. . 

^ They are consequently also called conditions. L. 3. § 13. de bon. lib. 
(38. 2.) L. 10. 5 1. de cond. inst. (28. 7.) L. 16. de iniusto rupto irrito (28. 3.) 
S 6. 1, de Verb. obL (3. 16.) L. 37. 38. 39. de R. C. (12. 1.) L. 100. 120. de 
V. 0. (46. 1.). 

' L. 4. § 2. de pact. (2. 14.) L. 1. pr. de cond. et dem. (35. 1.). 
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agreement by which the return of that right is stipulated,^ and 
hence whatever effect a condition precedent has upon the first 
acquisition of a new right, the same effect is produced by a con- 
dition subsequent upon the re-acquisition of a right previously 
parted with.® In those cases in which suspension is not the 
ordinary effect of a transaction,' the presumption is in favour of 
a condition being subsequent rather than precedent. 8 

 § 88. 
Casnalifly potestatiyay ]nizta.r-Every' condition, the performance 
of which requires a positive act and not a mere forbearance, is 
dependent on the effect of physical forces, and consequently 
(since the will can create nothing physical), every afl&rmative 
condition is casual (ca«vaK«). This term is, however, in strictness 
confined to those conditions which depend, solely, on the effect 
of something independent of the will. But the perfoi^nance of a 
condition may depend — 

1. On the will either wholly, without any assistance from nature, 
(as in cases of inaction) or at all events with such assistance only 
as nature ordinarily gives ; or 

2. On the will and some extraordinary assistance from nature. 
In the first of these two cases the condition is termed potes- 

tativay jprorrmcua, and in the second mixta^ In the language of 
Boman law, the expression conditio potestativa is exclusively used 

^ L. 3. de contr. emt. (18. 1.) L. 1. de leg. comm. (18. 3.) L. 2. pr. de addict, 
in diem (18. 2.) Henoe the former transaction is to be treated in every respect 
as nnoonditional. L. 2. § 4. 5. pro emt. (41. 4.) L. 2. pr. § 1. L. 4, § 3. de in 
diem addict. (18. 2.). 

. * L. 9. § 6. de R. 0. (12. 1.) L. 8. C. de condict. ob. oauss. dator. (4. 6.). 
Brussel L. 1. T. 1. n. 5. L. 6. T. 1. no. 1. Thibaut civ. Abb. 359—361, W. 
H. Jordens de conditione resolutiva. Ludg. B. 1822, W, Sell iiber bedingte 
Traditionen. Zurich 1839. 

' L. 1. § 2. pro dote (41. 9.) L. 7. in fin. L. 8. de iure dot. (23. 3.). 

» L. 1. de lege comm. (18. 3.) L. 2. §. 4. pro emt. (41. 4.) Thibaut civ. Abb. 
378-^80. But a new destructive circumstance is of course not a condition 
subsequent ; see Archiv f. civil. Prax. 5. B. Nr. 9. 

^ Generally speaking the laws only distinguish the potestativa (in the sense 
above) and the non potestativa L. 4. § 1. de hered. inst. (28. 5.) L. 78. § 1. de 
cond. et dem. (35. 1.) L. 31. § 2. ad SCt. Treb. (36.). The last can according 
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to denote a cotidition which renders the completion of e^ duty 
dependent on the will of the creditor. The term conditio pates* 
taiiva is in modem times also used, but improperly, in those cases 
where the performance of a duty depends on the will of the debtor. * 

§89. 
PotsiUe, imposfible,— Conditions are either possible or impos- 
sible. They are impossible, if at the time of their annexation ^ 
their existence can, judging from general experience, be pronounced 
impossible, and they, are possible if the contrary is the case. But 
impossibility is twofold, being the consequence either of physical 
laws, or of legal and moral precepts ; in the former case the im- 
possibility is termed physical (physice impossihUis), and so far as it 
betrays an intention to prejudice another derisoria; ' in. the latter 
case the impossibility . is termed moral {moraliter impossibilis, 
tv/rpia),^ Either may be imagined to be negative or affirmative." 
Conditions which are in themselves contradictory,^ are treated as 
belonging to the impossible class. 

8. BSMt of oonditionB. 

§90. 
In genairaL— I. Every condition so long as it lasts (pendet) delays, 
if subsequent, the reacquisition; if precedent, the acquisition of a 

to L. un. § 7. C. did cadao. (6. 51.) be diyided into casual and mixed. The 
sense of the expression ^om^ctia as nsed in L. 11. § 1. de oond. et dem. (35. 1.) 
is given properly by Merill obs. L. 14. c. 2., but improperly by A, E. Endemann 
de implendae oonditionis tempore. Marb. 1821. p. 33 — 56. A. F. Sohott de 
condit. potestativae figmento (in opuso.) wholly repudiates the condUio potegta- 
Uoa, hut see G. G. Einert var. iur. oiv. cap. lips. 1773. cap. 2 

* L. un. § 7. 0. de caduo. (6. 51.). Gesterding Pfandrecht 19—36. It 
makes a promise void L. 17* L. 46. § 3. L. 108. § 1. de Y. 0. (45. 1.) L. 7. pr. 
de oontr. emt. (18. 1.). 

k L. 35. § 1. L. 137, $ 6. de V. 0. (45. 1.). Brussel. L. K T. 2. n. 12. 15. 
> For example L. 14. de cond. inst. (28. 7.) 

" L. 29. § 2. de testam. milit. (29. 1.) L. 20. de condit. et demonstr. (35. 1.). 
 § 11. I. de inutiL stipul. (3. 19.) L. 15. de oond. inst (28. 7.) L. 123. 
h, 137. § 6. de Y. 0. (45. 1.). Averan. interpr. L. 2. c. 24. 

• L. 16. de condit. instit. (28. 7.) L. 188. pr. de R. I. (50. 17.) L. 88. pr. ad 
leg. Falc. (35. 2.) L. 39. de manum, teat. (49. 4.). Compare W. Sell on 
impossible conditions. Giessen 1834. p. 261—273. Schilling Institute B^ 2. § 81. 

Zus. 4. 

o 
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right : p so that he who by virtue of the condition will at some 
future time acquire a right cannot, even by possession, derive any 
of the legal advantages which are only consequent upon the 
existence of the unconditional right.** 

The person obliged conditionally must, nevertheless, await the 
performance of the condition and not attempt to hinder it,*" and 
the person entitled conditionally transmits his legal expectation to 
his heir if the latter can succeed to that to which the condition is 
annexed.* 

II. If a condition has happened, which is the case if it be 
afiirmative, as soon as the event has occurred, and if negative, as 
soon as the time for the event*s happening has expired, or the 
event has become impossible,* the right becomes unconditional 
and effective ; and in that case — 

1 . If the condition was subsequent, the thing must, according to its 
nature, be returned in the state it then is in. But in cases of con- 
tract it is especially declared that the thing is to be returned with all 
mesne profits, and unencumbered." As a consequence of this the 
thing may be obtained by means of a v indicatio from a third possessor,* 

' L. 66. de R. V. (6. 1.) L. 2. § 4. 5. pro emt. (41. 4.) § 4. I. de verb. obi. 
(3. 16.) L. 9. pr. de R. C. (12. 1.) L. 213. pr. de V. 8. (50. 16). 

*! L. 4. pr. de in diem addict. (18. 2.) L. 8. pr. de perio. et eomm. r. v. 
(18. 6.) L. 38. § 1. de A. v. A. P. (41. 2.). 

* L. 57. L. 85. § 7. de V. 0. (45. 1.) L. 5. C. de 0. et A. (4. 10.). There- 
fore measures may here also be taken for safety. L. 41. de iudio. (5. 1.) L. 6. 
pr. quib. ex caoss. (42. 4.) L. 4. pr. de separat. (42. 6.). G. P. v. Btilow Abh. 
1. B. Nr. 17. 

* § 4. I. de V. 0. (3. 15.) § 25. I. de inntil. stipul. (3. 19.). 

* § 4. 1, de V. 0. (3. 15.) L. 115. § 1. eod. (45. 1.). Hopfher Gomm. S 
740. Not. 6. 

" L. 4. § 3. L. 6. pr. de in diem addict. (18. 2.). Wemher leo. o. L. 18. 
T. 2. § 8. W. Sell uber bedingte Traditionen § 32—40. 

* L. 41. pr. de R. V. (6. 1.) L. 4. § 3. de in diem addict. (18. 2.) L. 3. quib. 
mod. pign. solv. (20. 6). L. ult. de leg. commiss. (18. 3.) L. 29. 30. de m. c. 
don. (39. 6.) L. 4. C. de pact. int. emt. et vend. (4. 54.). W. Sell lac. eit. 
§ 33. Of an entirely different opinion is Riesser in Linde Zeitsohr. 2. B* Nr. 
1. & 8., and to some extent also Miihlenbruch Pand. B. 2. §. 267. Note 6« 
Thibaut retains the opinion expressed by him in his civilist. Abh. 367 — 378. 
Compare Thibaut in the Arohiv f. civ. Prax. B. 16. Nr. 14. W. MuUer oiv. 
Abb. B. 1. Nr. 7. Fritz Erlaut. 2. Hft. 254—268. Yangeiow Leitfieiden 
B. 1. § 96. 
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unless indeed the conditions depended solely on the will of the 
giver back.' 

2. K the condition was precedent, the acquisition is made and 
eompleted, and, in general, as from the moment at which the con- 
dition happened. But here again in cases of contract the special 
principle is met with that, provided the thing is not wholly de- 
stroyed," the happening of those conditions which do not depend 
solely on the will of the debtor* is to be considered as relating back 
to the time of their original annexation.^ On the performance 
therefore of either sort of condition all mesne profits must be given 
up by the possessor.<^ 

III. If the condition is never fulfilled {deficit) the right which 
was to arise or revest on its happening is postponed for ever and 
is to be deemed non-existing from the first.^ 

I 91. 

Efpedally of laeh as are imposfliUe.— That which cannot physi- 
cally exist is to be treated as having no existence, and that which 
ought not legally to exist can have no legal effect as existing, but 
only as not existing. Hence, with respect to impossible conditions ; ^ 

1. Those which are affirmative, be they physically or morally 
impossible (§ 89), prevent the acquisition or reacquisition of the 
right which depends on them.' 

7 L. 3. in fin. quib. mod. pign. solv. (20. 6.). 

^ L. 8. pr. de perio. et oomm. r. v. (18. 6.). Brussel L. 2. T. 1. n. 6. 

* L. 4. quae res pignori (20. 3.) L. 9. § 1. L. 11. pr. §. 2. qui potior. (20. 4.). 
^ L. 8. pr. de perio. et comm. (18. 6.) L. 78. pr. de V. 0. (45. 1.). W. Sell 

ioc. cU. § 11—19. 

*= Stryk U. M. P. L. 18. T. 1. § 28. T. 6. § 5. Thibant civil. Abh. 362— 
865. W. Sell he, eit § 15. See contra Goooeii I. 0. L. 18. T. 2. qn. 3. & 12. 
Sohweppe Rom. Priv. R. 1. B. § 119. Valett Pand. 1. B. § 109. But see L. 8, 
de perio. et o. r. v. (18. 6.) L. 11. qui pot. (20. 4.) L. 105. de oondit. et dem. 
(35. 1.) L. 78. pr. de Y. 0. (45. 1.) L. 16. de solutt. (46. 8.). and especially 
with reference to produce, L. 4. § 3. L. 6. pr. de in diem addict. (18. 2.) L. 4. 
pr. $ 1. de lege comndss. (18. 3.). 

' L. 19. pr. de const, pec. (13. 5.) L. 20. de donat. int. Y. et IT. (24. 1.) L. 
37. de oontr. emt. (18. 1.). 

• See Amdts Beitrage Eft. 1. Bonn 1837. Nr. 4. 

' L. 7. L, 35. pr. L. 137. § 6. de Y. 0. (45. 1.) L. 9. § 6. de R. C. (12. 1.) 
L. 1. 5 11. L. 31. de 0. et A. (44. 7.) § 11. I. de inntil. stip. (3. 19.), Averan. 

o 2 
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2. Those which are negative and physically impossible are to be 
treated as already fulfilled; s 

3. Those which are negative and morally impossible, by their 
very nature, delay the acquisition of a right until they happen, or 
are deemed to have happened according to the principles in § 90 
(II); then acquisition follows. But with respect to contracts, 
according to the Soman law : 

a. He who himself for reward undertakes (be it by way of condi- 
tion precedent or subsequent) not to do that which is morally 
impossible, thereby renders void the whole agreement (for acquisi-^ 
tion or reacquisition, as the case may be). 

b. He, on the other hand, who stipulates for something from 
another, if he commits an unpermitted act, becomes on its com- 

 • • 

mission entitied to what was promised.** 

4. Fulfilment of oonditioiifl. 

§93. 
In order properly to understand this subject it is necessary 
further to observe that ; 

1. Only that which is made the condition need be performed; 
and this is not necessarily in every case expressed, but may either 
be ascertained by implication {tacite) from the nature of the 
transaction itself, or it may be presumed by law.'* 

2, Performance must be exact, that is, it must be — 

a. At the, time appointed, if any be named ; but still according to 
what is fair and reasonable.^ ' 

Int. L. 2. 0. 24. n. 4. 5, Erlang. gel. Anz. v. 1752. Nr. 37. W. Sell onmogl. 
Beding. 31. 34. 37. 98—106. Savigny System B^ 3. § 124. 

' S 11. 1, de inutil. stip. (3. 19.) L. 7. L. 8. de V. 0. (45. 1.) Vangerow 
Leitfaden § 93. Anm. 2. 

^ Tha distinction must be drawn as in the text and not as is often done 
between conditlona precedent and subsequent. L. 7. § 3. L. ^. de pact. (2. 14.) 
L. 121. pr. § 1. L. 123. de Y. 0. (45. 1.) L. 1. 2. G. si mancip. ita venier. 
(4. 56,), Thibaut civil. Abb. 362. Savigny System B. 3. § 122. W, Sell 
Yersuobe B. 2. 127 — 140.. is of a somewhat different opinion. 

* L. 77. pr. L. 102. de cond. et. dem. (35. 1.) L. 4, § 2. de pact (2. 14.) L. 7. 
in fin. L. 8. L. 21. L. 41. pr. § 1. L. 48. pr. de iure dot. (23. 3.). Stniben 3. 
B. 58. Bed. 

^ L. 41. § 12. de fideic. libert. (40. 5.) L. 2. C. 11. § 1. de cond. et 4em. 
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b. By the very person named, if performance by him and no one 
else was intended.^ 

e. In the manner required by the nattire of the condition. 
Performance is not sufficient if it be of something else than, 
although of the same kind as, that intended ; nor if it be to any 
other person than him named, if it was intended that performance 
should be to him and no other ; "^ nor if it be of one act or some 
acts, where more, and those not in the alternative, are neces- 
sary.** An unfulfilled is to be regarded as a fulfilled condition only 
when he who would be benefited by its nonfulfilment has himself 
prevented its fulfilment.^ 

n.-LIMITATI0Xr8 OF TIME OB DEBS. 

§ 93. 

Bights and duties may also be modified as regards the time of 
their existence.? A right without any such modification is at once 
effective (dies cedit), and its correlative obligation can be inmie- 
diately enforced (dies venit), subject, however, to equitable con- 
siderations.^ If there be any such modification it may affect 
either the right itself or its prosecution. The time may moreover 
be certain or uncertain, as is the case if it is doubtful whether 
it will ever arrive at all, or when in particular it will arrive. 

A right which is itself affected by a limitation of time, may be 

(35: 1.) L. 135. § 2. de Y. 0. (45. 1.). A. E. Endemann de implendae oond. 
tempore. Marburg. 1821. p. 127—137. 

' L. 39. § lilt, de Stat. Uber. (40. 7.) L. 31. de solut. (46. 3.). 

"" L. 44. pr. § 1. 2. 3. de oond. et dem. (35. 1.) L. 11. § 11. de leg. III. (32.) 
L. 68. de Bolnt. (46. 3.). 

> § 11. 1, de her. inst. (2. 14.). 

• L. 50. L. 85. S 7. de V. 0. (45. 1.) L. 39. L. 161. de R. I. (50. 17.) L. 24, 
de oond. et dem. (35. 1.) L. 50. de contr. emt. (18. 1.). Gliick Pand. B. 4. § 
337 d. Savigny System B. 3. § 119. A. and others go much further as they 
have deduced a general principle from the mild doctrines which govern 
testamentary dispositions, see Thib. Syst. § 954. 

. ^- Weiske Bechtslexikon B. 3. 423. Savigny System B. 3. § 125—127. 
SinteniB Civilrechts B. 1. § 21. 

4 L. 213. pr. de Y. S. (50. 16.). Hert. de iurib. ex paoto certo temp, indus. 
(in op. Y. II. T. 3.). 



86 DIES. 

SO with respect either to its commencement {ex die^ or in di^m," or 
in modem language terminvs a quo) or to its duration {ad diem ^ 
or in modem language terminus ad quern), A right, the commence- 
ment of which is affected by a limitation of time which is certain 
(or only so far uncertain as distance renders it), is immediately 
vested although no action can be brought before the time arriyes ;" 
but if the time be altogether uncertain then the right does not 
vest until the time arriyes, or its arrival becomes certain.^ A 
right, the dmration of which is affected by a limitation of time, 
is yested'immediately and before the arriyal of the time ; but on 
its arrival the right may be successfully opposed by an exceptiaJf 
If a contracting party makes the duration of a right, which 
must have some end, depend upon his own will the right ceases 4it 
his death. 2 

If any agreement is made touching the time of performance 
everything naturally depends upon the nature of the agreement. 
But it may be as well to mention here, that in cases of doubt the 
person obliged is at liberty to perform his obligation before the 
time appointed,^ unless it can be shown that the stipulation as 
to time was made for the advantage of the other party.* 

' L. 34. de her. inat. (28. 5.) L. 44. § 1. de 0. et A. (44. 7.). 

* § 2. I. de y. 0. (3. 15.) § 2. I. de dnob. (3. 16.) L. 16. pr. de her. pet 
(5. 3.) L. 22. de 0. et A. (44. 7.) L. 213. pr. de Y. S. (50. 16). BriB8(miiiB de 
V. S. Bub voce : in. 

* L. 34. de her. inst. (28. 6.) L. 44. § 1. de 0. et A. (44. 7.) 

* § 2. I. de V. 0. (3. 16.) L. 41. § 1. L. 45. § 3. L. 46. pr. eod. (45. 1.) L. 
16. § 1. L. 17. de cond. ind. (12. 6.) L. 36. § 1. de cond. et dem. (35. 1.) L. 98. 
§ 4. de solut. (46. 3.). Hop&er Gomment. § 742. Note 2. Gluck Pand. B. 4. 
§ 335. Note 80. 

' L. 49. § 2. 3. de legat. I. (30.) L. 56. de oond. ind. (12. 6.) L. 75. de cond. 
et dem. (35. 1.) L. 4. pr. L. 21. pr. L. 22. pr. qnando dies (36. 2.). Averan 
int. L. 2. 0. 16. 

M 3. 1, de V. 0. (3. 15.) L. 4. pr. de servit. (8. 1.) L. 44. § 1. de 0. et A. 
(44. 7.) L. 56. § 4. de V. 0. (45. 1.) L. 52. § 3. de pactis. (2. 14.) 

 L. 4. locat (19. 2.) 

* L. 3. § 3. de usuT. (22. 1.) L. 43. § 2. de legat II. (31.). 

* L. 70. de Bolnt. (46. 3.) L. 38. § 16. de leg. 2. (31.) L. 41. § 1. L. 137. 
§ 2. de Y. 0. (45. 1.) L. 17. de R. I. (50. 17.). Maians. oomm. ad trig. ICtor. 
fragm. p. 262. Averan. int. L. 2. o. 16. n. 18. Leyser Sp. 528. m. 14. 
Hommel Rhaps. obs. 393. Midler ad Leyser obs. 881. 
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L Comptitation of time. 

§ 94. 

The legal mode of computing time is of great importance with 
reference to the doctrines now under examination.^ 

A day consists of twenty-four successive hours.** If these are 
reckoned, as they- in general must be,^ from midnight to midnight 
(a septima hora ad septimam horam noctis), the day is called a 
calendar day ; if any other hour is taken from which to reckon, 
the day is called a moveable or natural day {dies naturalis), an 
expression however which like the unqualified word day is often 
taken to mean only the period of daylight.^ 

A month consists, as a rule, of thirty days,^ and can in a similar 
manner, at least in those cases in which the month does, according 
to the calendar, consist of thirty days, be called a calendar or a 
natural month. 

A year consists, as a rule, of 865 successive days,** and similar 
expressions are applied to it. An additional day {dies intercalaris) 
is added to Leap-year, from which other years are distinguished 
by the term common. This additional day is the 24th of 



< Compare generally I. T. Seger de anno Romano, lips. 1759. (op. ed. Eluber 
y. 1. n. 1.). Enstathii liber de temponim intervallis edited by £. Zaoharia. 
Heidelberg 1836. Eoch Belehnmgen iiber die Miindigkeit zum Testiren. 
Giess. 1796. Heimbaoh in Weiske Rechtslexikon B. 2. 523—544. Savigny 
System B. 4. § 179—195. 

^ L. 8. de fer. et dilat, (2. 12.). 

• Sohweppe Magaz. 1. St. 116 — 138. F. Beinf&lder der annus civilis des 
R. E. Stuttg. 1829. 20—31. 

' L. 2. § 1. de y. S. (50. 16.). Emminghaus ad Cocceii I. 2. Tit. 12. qu. 1. 

' L. 11. § 6. L. 29. § 5. ad leg. lul. de adnlt. (48. 5.) L. 28. L. 31. § 22. 
L. 38. pr. de aed. ed. (21. 1.) L. 22. § 2. § 11. C. de inre delib. (6. 30.) Nov. 115. 
cap. 2. When the laws speak of several months an additional day is to be 
added. Schweppe Friyatrecht B. 1. § 57 c. But there are special cases in 
which the reckoning is not always exactly by months* L. 101. de R. I. 
(50. 17.) L. 12. de statn horn. (1. 5.) L. 3. § 12. de suis (38. 16.) L. 2. L. 5. pr. 
C. de temper. (7. 63.) Nov. 115. c. 2. K. G. 0. v. 1555. 2. Th. Tit. 30. § 4. 
Compare E. Schrader oivilist. Abh. 2. Abth. 193—220. Fritz Erlautenmgen 
1. Hft. 234. 235. Reinfelder he, eit, 116->178. Savigny System B. 4. § 181. 
185. B. 

»• L. 134. de y. S. (50. 16.). 
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February* {dies posterior), and is reckoned along with the next, 
the 25th of February {dies prior), as one day {dies bissextus), 
except in those cases in which, by the express terms of a contract,^ 
a period of time is limited by an exact number of days.^ 

It cannot be shown that the German juridical month is 
changed,™ or that the 29th of February must be considered the 
extra day,*^ or that the expression year and a day means in cases 
of doubt more than a year and twenty-four hours. ° 

§96. 

If a period of time be reckoned in the ordinary way? it is 
taken to begin with the moment named {tempvs continuum ratione 
initii) to include every succeeding moment of its course {tempns 
continuum ratione cv/rsu>s,) and to end on the expiration of its very 
last moment.^ 

There are, nevertheless, certain cases, from which clearly no 
general rule can be deduced,'' in which the laws have sanctioned a 
peculiar mode of reckoning, and this remark is more especially 
applicable to the computation of time in the praetorian actions." 

1. It is laid down that in many cases ^ as against a person pro- 

• 8avig:ny System B. 4. § 192—194. 
^ Savig:ny he. cit, § 193. 

' L. 98. eod. L. 4. § 3. de minor. (4. 4.) L. 2. de divers, temp, praeso. (44. 3.). 

The last passage must however be read : sed si quis fundum profidet 

emtori. cap. 14. § 1. X. de Y. S. (5. 40.). Bynkershoek Obs. L. 4. o. 8. See 
too Koch loc, cit, 12. C. H. Fetzer Yersuohe zur Bild. des R. R. Heilbr. 1802. 
1 — 30. H. W. Sohultes Bemerk. Uber die MUndigkeit znm Testireii mioh 
Rom. R. Jen. 1800. Unterholzner Berj^Lhrongslehre 1. B. 279—312. 

■" Struben 1. B. 47. Bed. Reinfelder loc, eit. 

^ cap. 14. X.^de Y. S. (5. 40.) Eooh he, cit, § 9. & his Bestat der Belebrungen 
S2 — 36. See contra I. M. Schneidt de nsa stadii ohronologici eto. Wiroeb. 
1782. and his Sohlnsssatz oder letztes Wort &c. Wirzb. 1798. 

• Gliick Pand. B. 3. § 269. 

' ' See generally Gmelin jnrid. Arohiv. 2. Bd. 2. H. Unterholzner he, eit, 
282—288. Savigny System § 189—191. Elvers Themis. New Series B. 1. 
Gotting. 1838. p. 127. contra Amdts in linde Zeitsduift B. 14. Nr. 1. 

^ For example L. 8. de his qui not. inf. (3. 2.) L. 31. § 1. de usurp. (41. 3.). 

' Writers are not however here unanimous. Fritz he, eit, 235. Savigny 
he. eit. § 189. 

' Gliiek Pand. B. 3. § 269 a. 

• Savigny he. cit, § 189. Nr. 1—3. § 191. 
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secutmg his right, those days are not to be counted on which he 
by any means " (including therefore his own excusable ignorance) 
had been prevented from so doing." Such a time is called tempus 
utUeJ and is commonly said to be of three kinds, according as the 
commencement of the period is postponed,' or certain days in its 
course are not reckoned,^ or both happen together;^ and those 
kinds are respectiiYely described as tempus utile ratione initii et 
contimmm ratione cwrsus — tern/pus contimmm ratione initii et utile 
ratione cursus ^^^tempus utile ratione iniUi et cwrstis. The last 
kind is, in the absence of all reason to the contrary, always that 
intended by the simple expression tempvs vMe,^ 

2. There are again other cases in which the mode of ^ckoning 
{computatio civUis) is so anomalous that as soon as the last day ^ 
or year 8 of a period of time is reached,^ it is considered as already 
ended.** 

* See contra Savigny loc. cU, § 189. Nr. 4. § 190. 

• ' L. 1. § 1. ex quib. oanss. maior. (4. 6.) L. 1. de divers, temp, praesor. 
(44. 3.) L. 1. § 7 — 9* quando appell. sit. (49. 4.) L. 6. de calumn. (3. 6.) 
L. 1. § 1. L. 9. § 1. de iur. et fact, ignor. (22. 6.) L. 2. qnis ordo in poss. 
(38. 15.) cap. 10. H. de piaesor. (2. 26.). 

7 Amdts in linde Zeitschrift B. 14. Nr. 1. 

' Por example § 16. I. de ezcns. (1. 25.) L. 19. C. de inre delib. (6. 30.) 
Nov. 23. oap. 1. 

* See note e» 

^ For example L. 10. de bon. poss. (37. 1.) L. 2. pr. qnis ordo in poss. (38. 15.). 

* A temp. oont. rat. initii et ntile ratione cnrsns is nowhere to be met with in 
the laws and it is incorrect to cite as examples of it L. 19. § ult. L. 20. 55. de 
aediL edict (21. 1.) L. 2. 0. de aedil. act. (4. 58.). Pritz/bc. cit 235. 236. See 
contra Haubold de temporis continui et utilis oomputatione (opuso. T. I.) cap. 6. 

^ Gluck Pand. B. 3. § 269 a. Note 46. 

* Sometimes only if completed L. 6. de 0. et A. (44. 7.) L. 30. § 1. ad leg. 
JnL de adult. (48. S,) L. 1. § 9. de succ. ed. (38. 9.). Savigny System B. 4. 
S 185. 186. The period of infancy is reckoned a memento ad momentum. 
L. 3. § 3. de minor. (4. 4.). Puchta Gnrsus der Instit. B. 2. 311. 312. But 
•compare Yangerow Leitfaden B. 1. S 1^6. 

' L. 5. qui test. fao. (28. 1.) L. 1. de manumiss. (40. 1.) L. 6. 7. de usurp. 
(41. 3.) L. 15. de divers, temp, praescr. (44. 3.) L. 132. pr. L. 134. de Y. S. 
(50. 16.). 

. * Savigny Joe, cit. § 182. Not. f. and Baehofen in linde Zeitschrift B. 18. 
Nr. 2. & 11. consider the passages cited for this view L. 74. § 1. ad SCtiim 
Treb. (36. 1.) & L. 8. de muner. (50. 4.) to be interpretations of a lex, 

^ The views and principles of explanation adopted by interpreters are 
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2. Of Delay. 

§96, 

If a time is expressed for the performance of a duty, that time 
must of course be observed ; the judge may, however, on equitable 
grounds reasonably postpone the commencement of a period of 
time if unfixed, but the mere fact that such commencement happens 
to fall on a day of rest does not of itself prevent the period £tx>m 
beginning on that day/ 

If in consequence of gross ^ neglect * a duty is not performed 
by the day appointed there is what is called delay '^* {;nwrd). Belay 
may arise either from the fault of the debtor {mora prastandi vd 
'soivendi) if he does not pay a liquidated debt'' at the appointed 

time, or from the fault of the creditor {mora aedpiendi) if he will 

> • • 

very various. Compare I. C. Biioker de oivil. et nat. temp. oomp. in his obs. 
et int. Gmelin Archiv. 2. B. 4. Hft. Lohr im Arohiv f. oiv. Prax. 11. B. 
Nr. 18. Eeinfelder loc. cit. pctssim, Erb in Hugo oivil. Mag. B. 5. Nr. 8. 
Fnterholzner Yerjahrungplehre B. 1 . $ 90. Savigny System B. 4. § 182 — 191. 

* L. 31. de re iudio. (42. 1.). Scboman Handb. 2. B. 332-<-^34. L. 137. S 2. 
de V. 0. (46. 1.). 

" L. 1. § 22. depofliti (16. 3.) L. 91. § 3. de V. 0. (45. 1.). Wolff Mora 
265—263. 

» L. 23. § 1. de reoept. (4. 8.) L. 5. de E. C. (12. 1.) L. 37. mand. (17. 1.) 
L. 12. § ult. L. 14. § 1. depos. (16. 3.) L. 21. § 3. L. 51. de act E. Y. (19. 1.) 
L. 21—24. 32. pr. L. 47. de usur. (22. 1.) L. 63. de R. I. (60. 17.). On aooount 
x>f L. 137. S ^- de Y. 0. (45. 1.), which does not however relate to mora but to 
the oommenoement of the duty, Schomau Handb. 2. B. p. 291 — 306. is of a 
different opinion. See on the other hand H. Batjen de mora. Kil. 1824. p. 
7—9. H. Lotz de morae initio. Wireeb. 1825. p. 20->38. W. Elee de eocL 
iirg. Hal. 1829. 

™ See generally A. Ferretus de mora et interesse. Lugd. 1664. Osnbr. 
1675. H. de Coooeii de mora. Heidelb. 1680. (Exerc. T. 1. n. 69.) €. F. G. 
Meister D. morae notion, iuridicam sistens (opuso. T. 1.). C. G. Wehm dootr. 
iur. explicatr. princ. et causs. damni etc. lips. 1796. p. 292 — 346. C. 0. v. 
Madai die Lehre v. d. Mora. Halle 1837. and on it F. A. Schilling in Bichter 
Erit Jahrb. 1838. 218—288. Fritz. Eriaut. Hft. 3. 326—371. Unterhobmer 
Sehuldverhaltniflse B. 1. 107—131, C. W. Wolff zur Lehre v. d. Mora. 
Oott. 1841. 

" If the debt be not liquidated the doctrines relating to mora do not apply* 
L. 3. pr. de usur. (22. 1.) L. 89. § 1. ad L. Falc. (36. 2.) L. 88. de R. I. (60. 
17.). Arohiv fur civU. Prax. 9. B. Nr. 6. 
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not accept the thing at the time appointed^ or avoids a necessary 
Iiqiiidation.P 

§ 97. 
Consequenoes of Delay.— The consequences of delay are partly 
general, 4 partly special. 

I. Its general consequences are that — 

1. The duty is continued, i.e. the risk of the thing is with the 
delaying party.*" This rule would from some laws appear to be 
unexceptional," but must in fact be received with the qualification,* 
that a delaying party, not excepting a thief or violent possessor," 
is not answerable for damage if he can prove y that it would have 
accrued just the same if the thing had been duly given up.^ 

2. Anything made payable in case of delay becomes forfeited.* 
II. Its si>ecial consequences are : 

1. If the delay arises on the part of the person obliged, that-^ 

^ L. 37. mandati (17. 1.) L. 72. pr. de aolut. (46. 3.). 

^ L. ult. C. de nsur. pupillar. (5. 66.). Madoi loc, eit. 2d4 interpTets this 
passage differently. 

*> See contra Madai vhi supra § 43. 

' L. 24. § 2. de usur. (22. 1.) L. 91. S 3. 4. de Y. 0. (4^. 1.) Madai he. cU. 
§44. 

" L. 5. pr. de reb. cred. (12. 1.) L. 5. § nit. de in lit. inr. (12. 3.) L. 20. de 
cond. fort. (13. 1.) L. 23. de const, pec. (13. 6.) L. i25. § 2. sol. matr. (24. 3.) 
L. 39. § 1. L. 108. S U. de legat. I. (30.) L. 23. L. 82. § 1. de Y. 0. (45. 1.) 
L. 58. § 1. de fideinss. (46. 1.) L. 31. pr. de novat, (46. 2.) L. 3. C. de nsnr. et 
fruot (6. 47.). Wolff loc. cU. § 40. Note 354. 

* Bee against this liniitation Madai loc. eit. § 46. contra Bosshirt Zeitsohiift 
B. 3. 20—22. 

- L. 14. § 11. qnod m. c. (4. 2.) L. 30. § 1. do inreinr. (12. 2.) L. 1. § 34, 
L. 19. de vi (43. 16.). See contra on account of L. 8. § 1. L. ult. de cond. 
fdrtiv. (13. 1.) L. 9. C. de furt. (6. 2.). Wehm 1. c. p. 318. not. 21. A. G. Kmg 
de oondictione fnrtiva. Lips. 1830. p. 1 — 30. Yangerow Leitfaden B. 3. §. 333* 

« L. 14. § 11. cit. L. 15. § 3. de R. Y. (6. 1.) L. 12. § 4. ad exhib. (10. 4.) 
L. 47. § 6. de legat I. (30.) L. 14. § 1. deposit, (16. 3.) L. 45. de 0. et A. 
{44. 7.). See for the different views 0. Prousteau reoit. ad L. 23. de B. I. cap* 
27. § 23—39. Meerman Th. T. 3. Emminghaus ad Goooeii L. 5. T. 3. qu. 19, 
Sohoman Handb. 2. B. 335—342. Yangerow Leitfaden B. 3. § 589. Anm. 3. 

7 Prousteau 1. c. § 28. Wolff he. eit. 467. The other side musU to rebut 
this, prove that he would immediately have sold the thing. L. 15. § 3. de rei 
Tind. (6. 1.) L. 47. § 6. de legat. I. (30.). 

» L. 40. de R. C. (12. 1.). 
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A. He must pay interest,^ at least in botue Jidei juMdis^ and 
also account for mesne profits,^ and pay damages; 4 but these 
accessories unless there be fraud ^ cannot be obtained by any 
special action after the action for the principal thing is gone/ 

B. The person entitled need not, so long as the delay continues, 
perform any duty, the performance of which depends upon 
performance by the other side ;« 

C. The delaying party is answerable for any detriment however 
small ;^ 

D. The person entitled, obtains, in cases of altematiye duties, 
the right (which he would otherwise not have) of determining, not 
indeed generally with respect to,> but the place for performance ;^ 

E. He can entirely abandon a contract which by reason of the 
delay has become useless to him ; ^ 

F. The value of the thing which the person delaying ought to 

* L. 10. § mandati (17. 1.) L. 60. pr. pro socio (17. 2.) L. 17. § 3. 4. L. 32. 
§ 2. de usur. (22. 1.) L. 87. § 1. de legat. II. (31.) L. 2. C. deposit! (4. 34.). 

^ Bosshirt he. cU. 17 — 33. Also aoooiding to a deoisioii of the supreme oomt 
1600 § 139 in cases of a money loan. 

« L. 17. § 1. de R. V. (6. 1.) L. 3. pr. L. 38. § 1. 6. 14. de usnr. (22. 1.) 
L. 23. de legat. I. (30.) L. 18. pr. ad SCtum Treb. (36. 1.), even those pereipiendL 
Unterholzner Schnldverhaltnisse § 58. Note t Wolff he. eit, § 38. Bat see 
contra Madai he, cit,%5X, 

^ L. 21. § 3. de act. emti (19. 1.) L. 8. L. 14. pr. L. 39. de nsor. (22. 1.) 
L. 26. de legat. III. (32.) L. 44. § 1. ad. SOtom Treb. (36. 1.) L. 1. S 13. nt 
legat. (36. 3.). Madai he, cU, § 54. 

• L. 61. § 3. de furt. (47. 2.) L. 78. de R. I. (50. 17.). Glnck Pand. B. 4. 
$ 331. Madai he, cU. pref. p. zt. 

' L. 129. § 1. L. 178. de B. I. (50. 17.) L. 26. pr. C. de nsur. (4. 32.) L. 4. 
€. depos. (4. 34.) 

• f This is only a consequence of the exceptio non adimpleti contractus (see 
Thib. Syst. § 401.). Madai he, eit, 390. Unterhobsner Schnldverhaltnisse B. 1. 
5 58. 

^ L. 8. § 6. de precario (43. 26.) L. 14. § 11. de furt. (47. 2.). 

• » L. 106. L. 138 5 1. de V. 0. (45. 1.) § 33. 1, de action. (4. 6.) Kurrer de 
obligat. altemativa. Tubing. 1686. cap. 6. n. 83. See Wehrn L o. § 48. n. UI. 
and aiuck Pand. B. 4. § 330. Archiy fiir dyilist. Praxis. 1. B. 325-^28. who 
express themselves generally. The whole position is denied by Madai he, cU, 
396—402. 

^ L. 2. § 3. 4. de eo quod oerto (13. 14.) See below § 584. 
' L. 135. § 2. de Y. 0. (45. 1.). Madai he, cU, 391-~396. thinks differently 
on account of L. 6. C. de pact. int. emt. et vend. (4. 54.). 
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give np to the other on request is increased."' By this is meant 
that— 

a. If the thing is whpUy lost it is to be considered as having 
been of the greatest value it ever had between the commencement 
of the delay and the loss ;■* but — 

b. If it be not lost the value is to be considered as great as it 
ever was between the commencement of the delay and the giving 
of judgment, or between the commencement of the delay aad the 
delivery of the thing, according as the transaction is bona fidei ox 
gtricti juri8.^ If, however, a day be named for delivery, the value 
is to be estimated at what it would have been on that day.P 
Kegard is to be had to the same periods of time when the evidence 
adduced is the oath of the person injured.^ 

2. If the delay arises on the part of the person entitled, 
then — 

A. The party obliged is released from all the before mentioned 
consequences arising from delay on his part/ 

B. The person obliged is answerable only for gross negligence,* 
and has not to make compensation for any detriment not resulting 
therefrom;^ 

" L. 21. § 3. de act. E. Y. (19. 1.). Compare generally Huber prael. ad P. 
L. 13. T. 3. § 5 — 10. aQd for the many different views bused .on L. 29. rer. 
amot. (26. 2.) L. 60. pr. de fdrtu (47. 2.) L. 69. de Y. 0. (46, 1.) see Yoet 
eod. Tit. S 3. Leyser 8p. 160. m. 3. Webm 1. c. § 70—73. Winkler Diss, 
de lit. oont. Sect. 2. $ 7. Sect. 3. § 7. Pufendorf T. 2. Obs. 41. § 14. Glliok 
Pand. 4 Bd. 418. Note 64. 13. B. 271—300. Gans Obligationenreoht. 68—70. 
Bachholtz jurist. Abhandl. 382 — 386. Madai loc. cit, § 48. IJnterholzner loci 
cit, § 131, Y. For the Saxon doctrine see GK>ttsohalk Disc. for. o. 14. 

" L. 3. de cond. tritio. (13. 3.). 

• L. 3. 4. eod. L. 8. § 1. de cond, fort. (13. 1.) L. 3. § 3. de act. E. Y. 
(19. 1.). 

r L. 22. de R. G. (12. 1.) L. 4. de cond. tritio. (13. 3.). 

'I C. V. £ck de septem LL. damn. Pand. c. 1. § 3. (in Meerman Th. Sapplem.). 
See contra Faber Err. Pi:. P. 1. Dec. 17. Er. 6. But see Schroter in Linde 
Zeitschr. B. 7. Nr. 11. 

' L. 122. i 3. de Y. 0. (45. 1.) L. 72. pr. de solut (46. 3.) L. 23. § ult. L. 24. 
de reoept. (4. 8,). Compare Madai loc, cit § 64. 

 L. 6. pr. L. 17. de perio. et oomm. r. y. (18. 6.) L. 9. solut. matrim. (24. 3.). 

» L. 106. de Y. 0. (46. 1.) L. 72. pr. de solut (46. 3.). Madai loc. cit. 
§63. 
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0. In cases of bilateral transactionB, a defence of contract un- 
performed, if set up by the person obliged, cannot be successfxdly 
replied to;" and 

D. If the person entitled claims the value of a thing, he can 
only obtain its least value.* 

§ 98. 
Curing of Delay.— The consequences of delay, with the exception 
of the liability to make good damage which may have accrued, 
cease (mora purgattur) — 

1. When the delaying person performs his duty ; or, in case no 
time for performance be fixed,y expresses himself ready to perform 
it before the non-performance has been made the ^omfd of an 
action : * 

2. When the duty itself is otherwise extinguished ;■ or 

3. When valid legal reasons can be assigned for its non-per- 
formance. *> 

4. If both the person obliged and the person entitled are guilty 
of delay at the same time, the fault of the one cures that of the 
other, and if at different times, the later cures the earlier delay. ^ 

• L. 9. § 6..d6 pign. act. (13. 7.) L. 23. 25. de act. e. v. (19. 1.) L. 11. C. de 
usur. (4. 32.). See above note g and Madai loe, eit, 465. 466. 

'^ L. 3. § nit. de act. E. V. (19, 1.). Webm 1. o. § 48. Wolff loc. cit. 495. 
Bee contra Madai loc, cU. 460. 

T In this ease aooording to § 99 the rule, dies interpeUat pro homines is 
applicable, and where this is the case there is no purgatio morm ; but even 
here a time unimportant to the person entitled is not prejudicial. L. 135. § 2. 
de V. 0. (45. 1.) cap. 4. X. de locate (3. 18.). Cuiac. opp. T. 1. p. 1410. 1411. 
T. 5. p. 855. T. 9. p. 1266. Contra Madai vhi supra 495. 

• L. 73. § nit. L. 84. L. 91. § 3. L. 135. § 2. de V. 0. (45. 1.) L. 17. do 
const, pec. (13. 5.) L. 72. pr. de solnt. (46. 3.) L. 23. pr. de recept. (4. 8.). 
Bohoman Handb. 2. B. 311 — 315. Wernher lectiss. comment. L. 18. T. 3. § 6. 

• L. 17. de cond. fort. (13. 1.) L. 29. § 1. de V. 0. (45. 1.) L. 8. pr. de 
novat. (46. 2.). GlUck Pand. 4. B. § 330. Madai loc, cit, § 66. Wolff § 46. 

. ^ Arg. L. 40. de R. 0. (12. 1.) L. 21. 22. 23. de usur. (22. 1.). 

« L. 23. § 1. de recept. (4. 8.) L. 26. L. 39. solnt. matr. (24. 3.) L. 51. pr. 
de act £. Y. (19. 1.) L. 17. de peric et comm. r. v. (18. 6.). Webm 1. c. 
p. 330 — 32. Fritz im Arch. f. civ. Prax. 10. B. Nr. 6. See against the doctrine 
of simultaneous delay Madai loc, cit. § 70. 
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§ 99. 

Crautteneement of dday.— The before mentioned conseqnences of 
deky ensue, even if a right is conditional and the condition goes 
to performance,^ only after the person obliged, or him through 
whom he claims ^ has been requested to perform his duty {mora 
ex persona) ; ^ but if a day certain be fixed for performance either by 
agreement or by law, delay (mora ex re, in re, in rem) commences 
and its consequences ensue without any request being previously 
necessary.' 

With respect to delay where the time is fixed by law, two rules 
are generally laid down ; viz* (1) that in the case of a fraudulent 
taking, delay begins immediately eo ipso, whilst (2) in case of 
bilateral transactions it begins as against the delaying party 
directly after performance by the other.** 

In order to render the person obliged liable for his delay, 
nothing more than a warning or notice, which need not be judicial, 
is required ; ' but in order that a person obliged may be freed from 
tlie consequences of his delay, or in order that a person entitled 
may be prejudiced by delay on his part, the person obliged must 
make, to the person entitled, or to his agent duly authorised to 

* Gludk Pand. B. 4. § 329. Note 15. Hdp&er Gomm. 755. Note 2. 

* L. 20. § 11. de h£r. pet. (5. 3.) L. 32. § 1, de astir. (22. 1.) L. 24. L. 49; 
§ 2. de V. 0. (46 1.). 

' L. 32. pr. de ubht. (22. 1.) L. 36. § 3. de legat 1. (30.) L. 5. $ 20. ut in 
poBS. (36. 4.) L. 23. de V. 0. (45. 1.). 

» L. 5. de R, C. (12. 1.) L. 4. § 4. de lege oomm. (18. 3.) L. 135. § 2. de 
V. 0. (45. 1.) L, 10. C. de act. emt. (4. 49.) L. 12. C. de oontr. stip. (8. 38.) 
eap. 4. X. de locat. (3« 18.). See, upon this mnoh contested point, Nenstetel 
im Aroli. f. civ. Pr. 5. B. Nr. 8. Sohroter in Linde Zeitsohp. B. 4. Nr. 5. B. 7. 
Nr. 3. Unterholzner Schuldverhaltnisse § 99. Wolff foe. cit. § 27 — 29. 
Con^a Thibauf s essays in Aroh. f. civ. Pp. B. 6. Nr. 2. B. 16. Nr. 7. Madai 
he. cit. § 16—24. Yangerow Leitfaden § 588. Anm. 2. 

^ The first rale is deduced from L. 8. 5 1. L« 20. de oondiot. fart. (13. 1.) 
L. l..§ 34. 35. L. 19. de vi (43. 16.) L. 7. C. de cond> ob torp. (4. 7.) ; and 
the second from L. 13. § 20. 21. L. 47. in f. de act. e. v. (19. 1.) L. 5. G. eod« 
(1. 49.) L, 5. § 1. 2. de praescr. verb. (19. 5.). The duty to pay interest arises 
here from the enjoyment of the thing received. Ratjen L c. p. 18 — 20. 
Bchoman Fragm. 43^5. 

* For this is not a case of self-redress. Wehm 1. c. p. 304. not. 20. But see 
Madihn princ* iur. B^ T* 1. § 125. ed. III. 
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accept performance,^ a proper offer to perform the obligatioii which 
he is under.* But still a real tender, which in the case of immove- 
ables cannot possibly be made, is even for this purpose only 
required of the person obliged, when by the very nature of his 
duty he is bound to carry the thing to the person entitled.^^ The 
formalities of sealing and depositing in court are by no means 
requisite in order that the person entitled may be placed in mora^^ 
and it is just as incorrect to require them as it is to suppose that 
an offer can hinder the continuance of liabilities not arising from 
delay, or to deny that the continuance of liabilities arising from 
it is thereby stopped.® Where an act has to be done, a mere offer 
if unaccepted frees the party bound from the whole performance.P 

m-KODTJff. 

§100. 
Mod/as is where certain afiirmative or negative duties are 
imposed upon the receiver of a thing, and regulate its user.*! 
From the nature of modus it follows that the transaction to which 

>> L. 11. 12. de pact. (2. 14.) L. 34. § 3. de aolut. (46. 3.}. In snoh a case 
or in the ease of a general empowerment, it is not necessary that the principal 
shonld have notioe to be affected with mora^ as is supposed by Pnfendorf T. 3. 
Obs. 168. Compare Madai he. dt § 40. 

* L. 9. § nit. de pign. act. (13. 7.) L. 73. § nit. L. 122. pr. de V. 0. (45. 1.) 
L. 39. L. 72. pr. de solnt (46. 3,) L. 6. C, de nsur. (4. 32.) Nov, 91. c. 2. Madai 
he. cU, § 5 — 7. 

™ Hiere is mnch dispute as to this. Lotz U o. p. 63—81. Madai he. eU. 
§37* Wolff foe. c*^. § 33. 

» L. 72. pn de solutt. (46. 3.) L. 17. de peric. (18. 6.) L. 11. C. de usur. 
(4. 32.). Voet L. 46. T. 3. n. 28. 29. Wehm p. 298. Madai he. eit, § 41. 
Wolff he. cU. f 34. 

^ L. 9. L. 19, G. de usur. (4. 32.) compared with L. ult. C. de nsur. pupillar. 
(5. 66.) L. 28. § 1. de administr. tutor. (26. 7.) This opinion is half-way 
between that of Hellfeld D. de oblatione debiti. usurar, init. non vero ear. curs, 
impediente. len. 1778. and of Wehrn 1. o, p, 301. 344. 45. Madai. he. eit. 
§69. 

' L, 39. de R. I. (60. 17.) and on it Wolff he. eit. § 43. 

^ L. 4. § 1. de servit. (8. 1.) L. 41, pr. de contr. emt. (18. 1.) L. 58. § 2. 
locat. (19. 2.) L. 17. § 4. de cond. et dem. (36. 1.). The meaning of modus is 
understood in different ways : C. F. G. Meister de eo quod inter condit lesol. 
et modum interest (in opusc. T. IT.). C. C. Schnauss de effect, et nat. modi in 
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it is annexed is, in the absence of any special condition giving rise 
to a modus mixtuSy^ of itself unconditional/ and that there arises 
an unconditional accessoiy duty, for the performance of which, 
however, no security can be demanded in the case of contracts.* 

If the modus is possible it must be observed,* except when he 
who ought to observe it is alone interested in it." In the last case 
the modus is simplex ; in all others qualificatus. 

If the W/odas is impossible, the principal transaction does not 
thereby become void any more than in the case of affirmative 
conditions subsequent, but the stipulations as to user have no 
eflfect.* 

If he who ought does not observe a possible m^dus, still he does 
not forfeit his right,^ nor inasmuch as the disobedience of the 
person obliged confers no right on the person entitled to avoid the 
whole transaction,' can the latter, as a general rule, demand more 
than observance and damages.^ Only in cases of innominate con- 
tracts and gifts can a return of the thing be demanded; ^ in the case of 
a gift in consideration of promised sustenance, an actio in rem may 
be maintained.^ This is true even at the present day, and now, 

donat. adiecti. len. 1804. G. G. Waeohter de condiot. oaossa data oaussa non 
secuta. Tubing. 1822. p. 88—89. Pfeiffer praot. Ausf. 1. B. Nr. 4. Eosshirt 
yermaohtnisse B. 1. 411. Sayigny System B. 3. § 128. 129. 

' L. 80. de oond. et demonstr. (35. 1.). I. Altamiranos oomm. ad quaest* 
Soaevolae. Tract. 8. ad L. 80. oit. in Meerman Th. T. 2. p. 494 et seq^ 

* But see contra on account of 58. § 2. looati (19. 2.) Gliiok Fand. B. 4. 
§ 336. 

* L. 17. §. 2. L. 44. de manum. testam. (40. 4.). 

* L. 13. § 2. de donat. int. yir. et uxor. (24. 1.). 

» L. 92. § 1. de legat. I. (30.) L. 17. pr. de legat. 11. (31.) L. 8. C. de 
oondict. ob causs. dator. (4. 6.). Waechter L o. p. 99 — 102. The oontrary 
opinion is held by Gliiok Fand. B. 4. § 336. 

^ Arg. L. 2. § ult. de don. (39. 5.). Sohnauss 1. c. i 4. 5. 

« Weber iib. d. nat. Verb. § 90. 

* Meister loc, cit. { 16. 

^ L. 2. 3. 6. 8. 0. de condiot. ob causs. dator. (4. 6.) L. 1. G. de donat. quae sub 
modo (8. 55.). Sayigny System Bd. 4. § 175. Some as Gliiok loc. eit, errone- 
ously extend this to all cases. Sohnauss 1. c. § 6—13. Waechter 1. c. p. 
110—117. 

' L. 1. G. cit. A general rule is improperly deduced from this by Gliiok 
he, eit. Note 21. Gompare Sohnauss 1. o. § 14. Meyerfeld Lehre yon d. 
Schenkungen B. 1. p. 413. 
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as formerly, the right to demand a return exists in ihe case of a 
pure gift. In other respects, however, there is no difference in 
modem times between nominate and innominate contracts.^ 

In cases of doubt as to the existence of a condition subsequent 
or a mod/uSf the presumption is in favour of the latter, rather than 
of the former.* 

^ Solinauss 1. c. § 14. is partly of a different opinion. 
• Voet L. 35. T. 1. § 14. Sayigny System B. 3. § 128. 
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CHAPTER 11. 

OF PERSONS OR THE SUBJECTS OF RIGHTS AKD DUTIEa 



I.-LEOAL CAFACITT. 

§ 101. 

We have next (§ 57) to consider the svhjeeta of rights and duties, 
that is to say the persons to whom something is possible or 
necessary. In the first place we must examine who or what, 
either from its very nature or by the precepts of positive law, 
can be considered as capable of rights and duties. 

By Person is meant whatever in any respect is regarded as the 
subject of a right: by Thing on the other hand is denoted 
whatever is opposed to person.^ 

The legal capacity of a person as fixed by positive law is 
called by the Romans caput or status,^ Modem writers, however, 
make use of the expression status civUis to denote such capacity, 
together with all the peculiarities annexed to it by law and on 
which single rights depend ; and by way of distinction they use 
the phrase status naturalis to denote natural legal capacity 
together with those physical properties which give rise to special 
legal consequences. 

L— natural Status. 

A. HUHAN FORK. 
§ 102. 
In order that natural legal capacity *> may be attributed to any 

' pr. I. de inre person. (1. 3.) § 4. I. de cap. minnt. (1. 16.) L. 20. $ 7. qui 
test. fjEU). poss. (28. 1.). 

' Taken in a general sense this indades siattis Itbertatis, civitatts and 

fatmUuB ; pr. I. de cap. dem. (1. 16.) in a narrower sense only the 1st and 2nd. 

L. 3. § 1. L. 4. de cap. min. (4. 5.) L. 1. § 8. ad SCt. Tertyll. (38. 17.). 

Fenerbaoh civil. Vers. 1. B. Kr. 6. Compare Savigny System B. 2. Beil. 6. 

^ Savigny ubi supra § 61. 62. 

H 2 
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one human form is essentially requisite : but it is not indispensible 
that the form if human be that ordinarily observed ; it may be 
very unusual {portentum, ostentumy ^ That which being bom of a 
woman is wholly devoid of those physical features which are 
characteristic of the human race is called monstrum, and is not 
considered capable of having any right ;^ but its existence is not 
allowed to depend on the mere will of its parents,^ and such a 
monstrosity may for their advantage be deemed a child. '■^ 

B. BIRTH. 

§ 103. 

A human being cannot be considered as the subject of rights unless 
actually bom, i.e. in some way or other separated from its mother. 
Thatwhichis in iiiewomb (embryo also sometimes called V€nter)yis in 
strictness deemed part of the mother ;■> but all those acts are for- 
bidden which prevent the development or future birth of the foetus.® 

It is also laid down as a principle, that in those cases in which 
the child can be thereby benefited, its legal capacity is to be 
considered as dating from the time of conception, but in all other 
cases from the time of birth. P 

C. LIFK 
§ 104. 
The human being must be bom alive. Of this fact not only 

» L. 38. de V. S. (50. 16.). 

^ L. 14. de stat. horn. (1. 5.}. Haller geriohtl. Arzneiw. 1. Thl. p. 184. 185. 
C. L. SchweiokliaTdt Besohreibtmg einer MiBsgebort nebst einigen medio. 
Bemerk. uber diesen G^genstand. Tiibing. 1801. 3. Absobn. 

> Haber L. 1. T. 5. § 7. Somewhat diJSerent opinions are entertained, 
(partly from what is said by Haller itbi mpra 190) by Leyser Sp. 15. cor. 2. 
Vol. IX. Sp. 47. M. 7. Miiller ad Leyser Obs. 83. 

- L. 135. de V. S. (50. 16.). Waloh ad Eckhard berm. iur. § 199. 

' L. 1. § 1. de ventr. inspio. (25. 4.) L. 9. § 1. ad L. Faloid. (35, 2.). 
Eokbard hermen. iur. § 137. See upon this subject C. H. Mauohait iiber die 
Eechte des Menschen vor s. Geburt. Frkf. & Leipz. 1782. 

^ L. 18. de stat. hom. (1. 5.) L. 2. de mort. inf. (11. 8.) L. 3. de poen. 
(48. 19.). 

' pr. I. de ingenuis (1. 4.) L. 18. 26. de stat. hom. (1. 5.) L. 7. § 1. de 
senator. (1. 9.). 
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a Yocal sound, but any other well ascertained sign of life is legal 
evidence.^ It is also conunonly supposed that it is as necessary 
as birth itself that the child shall be bom 182 days after 
conception, but this is only requisite in reference to the rights of 
statvsJ 

§105. 

Proof of life and deatL—Birth and death must be proved by him 
who alleges them to have taken place. Proof of death has by 
modem usage been rendered comparatively easy, partly by the 
admission of evidence of a somewhat loose nature,* and partly by 
presuming the death of a person who has disappeared and cannot 
be found, and who can be shown to be 70 years old.' 

If several persons die " and it cannot by any satisfactory evidence 
be discovered which died before the other,'' then if they died a 
natural death the eldest is usually presimied to have died first ; ^ 

^ L. 3. C. de post hered. imst. (6. 29.). 

' L. 12. de Stat. horn. (1. 5.) L. 3. § 12. de suis et legitim. (38. 16.) L. 2. 3. 
C. de post. her. (6. 29.). Seuffert Erort. einzeln. Lehren. 1. Abthl. Nr. 9» 
Savigny System B. 2. Beilage HI. Contra Warnkonig in Rosshirt Zeitsch, 
B. 2. 442. For the different opinions and medical doubts upon this subject see 
W. G. Ploucquet iiber die phys. Erfordemisse der Erbfahigkeit. Tub. 1779. 
§ 71. 72. Cocceii I. C. L. 1. T. 6. qu. 3. Gliick Pand. 28. B. 108—138. 
Elwers Themis B. 2. N. 14. Stryk U. M. P. L. 1. T. 6. § 14. C. A. Fabrot 
Ex. 1. de tempore partus humani (in Otto Th. T. 3.). 

* I. C. Finke de unius testis oonfessione. Goett. 1798. $ 9. But see contra 
I. N. Hert de apertura testam. (op. Y. 2. T. 3.) Sect. 1. § 14. 

* Koch suoc. ab intest. Auot. 1. Miiller ad Leyser Obs. 240. Eoohy Medlt. 
1. B. Nr. 23. Before this, life is to be presumed ; see other opinions expressed 
by Heise and Cropp jurist. Abh. 2. B. Nr. 5. BoUey jurist. Aufs. 1. B. Stuttg. 
1831. Nr. 3. 

* See generally I. F. de Ketes de commorient, iure ; in opuso. L. 7. c. 5. 
(Meerman Th. T. 6.). E. A. yan Yoorst de iure quod oritur ex commorienti- 
bus ad varia iur. Rom. loca. Ultrai. 1757. (Oelrichs Thes. nov. T. 2. Y. 2. 
Nr. 9.). Gliick v. der Intestat-Erbfolge § 4. Arohiv fiir civilist. Praxis. B. 4. 
Nr. 27. T. H. F. Gaedcke de iure oommorientium. Rostoch. 1830. Yangerow 
Leitfaden § 33. Anm. 2. 

* The opinions of medical men are unreasonably excluded by Gaedcke 1. c. 
p. 20—26. 142—146. 

7 On account of L. 15. pr. de inoff. test. (5. 2.). But to take the strongest 
Tiew this law only applies to the case of parents and their children. In other 
cases the customary rule is to be followed. Savigny System B. 2. § 63. 
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but if their death was violent, the presmnption is that neither died 
before or after the other ; ' and this is so even in cases of married 
people.' With respect, however, to parents and children there is, 
in the absence of aU special reasons to the contrary,^ a presump- 
tion that the children died first if they were under age, and last if 
not.^ If some of the persons died a natural and the others a violent 
death, no legal presumption is directed to be raised, and conse- 
quently the general principle that neither can be presumed to 
have died before or after the other must be followed. It may of 
course happen that owing to the terms of a particular instrument 
these presumptions are not required to be acted upon.^ 

3. Civil Statiu. 

§ 106. 
Status dvUis (§ 101) is of three sorts, status libertatiSf civitatiSf 
and familice, according as a person is or not free, a civisy and a 
member of a familial The loss of status is termed statvs mutatiOf 
or capitis diminutio, and may be maxima, media or minimaj 
according as the loss is of the status libertatis^ civitatis or familial 
The two first are also called m/igna, and the last, sometimes, 
niinor.^ 

. * L. 9. pr. L. 16. pr. § 1. L. 18. de reb. dab. (34. 5.) L. 34. ad SCt. Treb. 
(36. 1.). A. Faber ooni. L. 13. o. 14. 16. oompared with Averan. int. L. 5. 

0. 31. n* 8. 

* L. 32. § 14. de don. int. Y. et U. (24. 1.) L. 26. de mort. c. don. (39. 6.). 
aiiick he. cit, 14. 15. 

* L. 17. § 7. ad set. Treb. (36. 1.). Voet oomm. L. 24. T. 1. § 3. L. 36. 
T. 1. § 10. Toorda elect, c. 20. 

' L. 9. § 1. § nit. L. 22. L. 23. de reb. dub. (34. 5.) L. 29. de vnlg. subst. 
(28. 6.) L. 11. S 1* de captiv. (49. 15.). See more foUy as to this, Qtiedoke 

1. 0. p. 61—85. 104—112. 116—122. 

^ This is the sense of L. 9. pr. de reb. dub. (34. 5.) and probably also of L. 
17. § 7. ad Sa. Treb. (36. 1.). 

* Inst. L. 1. T. 3~«, Savigny System 2. B. § 65—67. Puchta Cursns der 
Inst. 2. Bd. § 220. 

' Gains I. 158 — 163. Tit. Inst, de cap. min. (1. 16.) Tit. Dig. de cap. min. 
(4. 5.) Lohr Mag. 4. B. Kr. 1. A. H. E. F. a Seokendorff de cap. dem. 
minima. Colon. 1828. Savigny System 2. B. § 68 — 75. and Beilage YI. 

V L. 1. f 4. de suis (38. 16.) L. 5. § 3. de extr. cogn. (50. 13.) Koodt obs. 
L. 2. c. 21. 
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§ 107. 

Aotioii68 pnErjudieialei.— Actions relating to status axe called 
actiones praQvdiciales, and are divided into affirmative^ if their 
object is to have a status recognised, and negative if their object is 
the contrary. For the purpose of preventing cases of unlawful 
and oppressive detention, every free man is entitled to the inter' 
dictum de Ubero homine exhibendo.^ The right to enquire into the 
status of a person deceased, lasts only five years.^ It is not 
necessary to examine further into the law relating to status^ for 
what is obsolete with respect to the status libertatis and civitatis is 
matter for legal history, and what is of present importance is 
within the province of writers on modem and not Boman law. 
The law concerning the status famUue moreover can only be 
explained when the doctrines relating to patria potestas are 
examined. 

n.-H)F OHE PERSON WUH SEVERAL RIGHTS. 

§ 108. 

Several persons may be the subjects of one right or of one duty, 
and one person may be the subject of several rights or several 
duties.^ With respect to the latter it is only necessary here to 
observe that : 

1. If several rights and duties meet in the same person and are 
not extinguished by the principles before (§ 88) laid down each 
right may be exercised by, and each duty enforced against tliat 
person to its full extent.^ 

3. If one only of such rights can be exercised, the choice lies, as 
a general rule, with the person in whom they reside ; ™ and 

* Tit D. de bom. Hb. exbib. (43. 29.). Sohilter ex. 23. § 26. 

« Tit. D. ne de statu defunct. (40. 15.) tit. C. cod. (7. 21.) Puchta ubi 
supra. % 221 • 

' ^ L. 3. de adopt. (1. 7.) L N. Hert de uno homine plnres snstinente personas. 
Giess. 1699. (in op. Vol. 1. T. 3. p. 27.) 

' Koch suooess. ab intest. Anct. III. § 1. 

" L. 12. pr» de legat. I. (30.). Hert 1. o. Beet. 1. § 3. 5. Mevios P. 1. 
Bee. 291. 
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3. What a person may do in one capacity does not prejudice 
him in any other capacity.* 

in.-OF SEVEBAL PESSOVS WUH OHE SIGHT OB BUTT. 

1. Commnnio. 
§ 109. 

When one undivided right is vested in several persons it is a 
rule that each of them has a proportional, and in cases of doubt 
an equal share of the whole, and where one undivided duty is 
vested in several persons each is only liable in respect of a similar 
share.® 

Several persons in whom one undivided right is Tested (and 
which right is not apportionable of itself like a claim for money P), 
form what is called a communio. The consequence of such a 
state of things is that each person has an ideal equal or imequal 
share of the entirety, and that his right extends over every part 
(pro indiviso) oi that which is the object of the c(ymmunio.^ If 
the right be a right in rem the word condominium is used instead 

of communio. 

§ 110. 
A communio may extend either only to single or to the collected 
lights of different persons ;'' in the former case it is termed 
particular^ in the latter universal. If the communio does not 
spring from a contract but arises in some other manner,^ it is usually 
termed a communio inddens} 

§ 111. 
Each member of a communio can freely deal with his own share, 

■^ § 4. 1, de inoffic. testam. (2. 18.) L. 2. § 19. ad Sa. Tert. (38. 17.) L. 26L 
0. de administr. tut. (5. 37.). 

• L. 29. pr. pro socio (17. 2.) L. 11. § 1. de duob. rds (45. 2.). G. L. Crell 
de praesTunt. aequalitatis in iudio. divisor. (Diss. T. lY. n. 12.). 

p L. 2. § 5. L. 4. pr. L. 25. §. 1. fam. bercisc. (10. 2.). 

^ L. 16. pr. 1. 0. L. 19. si servit. vindic. (8. 5.) L. 6. § 8. oommiin. divid. 
(10. 3.) L. 3. § 2. qui pot. in pignor. (20. 4.) L. 7. § 4. quib. mod. pign. 
solvit (20. 6.). 

' L. 5. pr. pro socio (17. 2.). 

• For example L. 31. 32. eod. § 27. 1, de rer. divis. (2. 1.). 
^ On account of L. 25. § 16. fam. ere. (10. 2.). 
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provided (as in the case of alienation) the rights of the other 
members are not thereby injured," and he can insist upon the 
dissolution of the communio^ notwithstanding any agreement or 
provision to the contrary.^ Every other dealing, every encroach- 
ment on the rights of the other members is, so far as it is such, 
illegal and void,7 unless indeed the dealing or encroachment be 
necessary for the preservation of the common rights," or be wholly 
miinjurious to the others interested.* Even the majority of a 
communio cannot bind a dissenting minority, and still less can the 
few control the will of the many,^ 

2. Corporations. 

§113. 
Care must be taken not to confound the rights last mentioned 
with the rights of corporations,*^ This subject ought, strictly 
speaking, to be discussed amongst the rights peculiar to particular 
persons ; but, for the sake of contrast, the following observations 
had better be made here. 

A. NATURE OF A CORPORATION. 

§113. 

Every association of persons possessing the right of forming out 
of its members, taken collectively, one single moral person,® 
(corpus) is termed a corporation, universitaSf collegium.^ In order 

* L. 1. L. 3. G. oomm. div. (3. 37.) L. 68. pr. pro soo. (17. 2.) L. 28. oonmu 
div. (10. 3.). 

' L. 14. § 2. oomm. divid. (10. 3.) L. 59. pro soo. (17. 2.). The fisous oaa 
by buying the thing itself oanse a dissolutioii. L. xm. C. de vend. rer. fiso. 
(10. 4.). Gesterding v. Eigenthum 53. 54. 

7 L. 2. de senritnt. (8. 1.) L. 1. 4. G. oommun. rer. alienat. (4. 52.). 

• L. 62. § 10. pro BOO. (17. 2.) L. 4. C. de aedifio. privat. (8. 10.). 

• L. 13. § 1. de S. P. U. (8. 2.). Leyser Sp. 118. m. 1. C. 1. compared 
with Wemher loot, oonun. L. 10. T. 3. § 7. 

^ L. 28. oomm. divid. (10. 3.) L. 10. pr. de aqua et aqn. pluv. aro. (39. 3.). 
Stamben 5. Bd. 30. Bed. Pufendorf T. 1. Obs. 125. 

* E. Wippermann das gemeine deutsohe Recht. Hft. 1. Leipz. 1839. p. 78. 

^ Savigny System B. 2. i 85—102. G. F. Pnohta in Weiske BeohtslezikoiL 
B. 3. p. 65—79. 

. * C. S. Zaohariae liber qnaestionum. Yiteb. 1805. p. 61. Christiansen 
Institationen. Altona, 1843. p. 143. 
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to be recognised by law {collegium lieitum), the creation of the 
corporation must have been authorised by the. Emperor/ The 
power, in cases of doubt, of admitting at pleasure other persons^ 
follows of itself, provided (so at least it is laid down) they are 
not members of another corporation.^ At its commencement a 
corporation must consist of at least . three . members, but its 
existence may be continued by one,*^ and so its members may be 
wholly changed without its becoming a new person.' In modem 
times it is usual to call those corporations which are instituted by 
the state for some public purpose, collegia^ and if several of these 
again form one whole, to term it a Corpus.^ 

B. POWER OF A CORPORATION. 

When a corporate body has duly made a resolution — ^that is 
when all the members have been summoned in the ordinary way, 
and at least two-thirds have assembled and a majority of them 
have determined upon something, this resolution of the majority is 
a law for the regulation of all corporate dealings,^ and is binding 
upon all the members of the body.*" Persons who are minors 

' L. 1. L. 3. § 1. de oolleg. et oorp. (47. 22.) L. 1. pr. quod oaiusounqae 
nniv. nom. (3. 4.) oap. 7. X. de privil. (5. 33.). Heineccius D. de ooUeg. et 
ooipor. opifioum (op. var. sjUog.). Wassenaer ad Tit. D. de ooUeg. et 
oorpor. (in FeUenberg iurispr. B. T. 1.). Dirksen dvil. Abh. B. 2. Nr. 1. 

' L. 1. § 1. de ooUeg. (47. 22.) L. 10. C. de assessor. (1. 51.) cap. 5. X. de 
praebend. (3. 5.) cap. 3. X. de cleric, non resident. (3. 4.). Leyser Bp. 559. 
m. 4. Schilter Ex. 49. § 54. Wening Lehrb. 1. B. § 100. on account of L. 27* 
pr. ad municip. (50. 1.) is of a diiferent opinion. 

^ L. 7. § ult. quod cuiusc. univ. nom. (3, 4.) L. 85. de V. S. (50. 16.). 

* L. 76, de indie. (5. 1.). 

^ Stryk U. M. L. 47. T. 22. § 1. See contra Savigny System B. 2. § 88. 
p. 260. The so called ^ta corpora, (u^n wliioh Miihlenbrudti Pand. B. 1. § 201. 
may be consulted) are certainly not always a moral person. Eoii in Zeitsohr. 
f. Eechtspflege. Leipz. 1839. B. 2. Nr. 17. 

> Contra Savigny System B. 2. § 97—99. 

*" L. 3. quod cuiuscunque univ. nom. (3. 4.) L. 19. ad municip. (50. 1.) L. 3. 
de decret. (50. 9.) L. 45. C. de decur. (10. 31.) L. 2. 3. C. de praed. decor. 
(10. 33.) cap. 42. X. de elect. (1. 6.). This old doctrine has been much 
disputed in modem times. Compare Lotz civilist. Abh. 110. A. Lang de 
deoretis ab ordine fadendis. Erlang. 1828. v. Langenn u. Kori Er6rt. 
2. B. Nr. 2. 
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ought, in the opinion of many writers, to be 'summoned like other 
members." No general summons is, however, requisite if the 
management of the affairs of the corporation is entrusted to certain 
persons ;** but, again, the consent of each individual must be 
obtained in order that the rights vested in him as such may be 
affected.P In Collegia the assembly of two-thirds of the numbers 
is in modem times frequently dispensed with.** 

C, THE LEGAL RELATIONS OF A CORPORATION. 

« 

§115. 
The legal relations of a corporation and its members depend 
upon the following principles : 

1. A corporation as an ideal person is capable of suing and 
being sued,^ and, according to some, can become obnoxious to 
law by committing crimes.* 

2. As it is the will of the majority which makes a corpora- 
tion the subject of rights and duties,* the, in many respects, 
most important principle follows that no individual member 
has pro rata any share either in the rights or duties of the body 



" Stryk U. M. P, L. 3. T. 4. § 10. "Wesenbecoius oomm. eod. Tit. n. 6. 

• Blooius V. Stadtges. 2. B. 6. Hptst. § 3. 

' L. 5. in fin. C. de auctor. praestand. (5. 59.) L. 28. comm. divid. (10. 3.) 
cap. 29. 56. de B. I. in 6. (5. 12.). 

4 Mevios ad ius Lubec. L. 1. T. 1. Art. 2. n. 26. 27. MiiUer ad Leyser 
Obs. 938. 

' L. 7. pr. L. 9. qnod ouinsounque nniv. nom. (3. 4.) Savigny System B. 2. 
§ 91—93. Sintenis Civilr. B. 1. § 15. 

 This is a mack disputed question, and belongs entirely to the province of 
criminal law. 

* Compare Hommel Rbaps. Obs. 187. Hartleben med. ad P. Sp. 3. m. 2. 
MiiUer ad Leyser Obs. 40. Carpzov P. 2. C. 6. Def. 24. I. G. Bauer oivis 
novus ad collect, ob debitum civit. antiquum obligatus. Lips. 1741 (opuso. T. 1. 
n. 10.). Leyser Sp. 131. m. 5. Mevius P. 8. Deo. 275. W. A. Lauterbacb 
de oonfusione. § 36. Carpzov P. 1. C. 13. Def. 9. Idem Eesp. L. 2. n. 65. 
Kind quaest. for. T. 3. n. 29. Gonner jurist. Abb. Thl. 2. Nr. 13. § 1. 
Especially I. L. Gaudlitz de finibus inter ius singulorum et universitatis 
regundis. Lips. 1804 (printed by Haubold at the end of Haubold opusc. T. 2. 
p. 547-^21.). V. Langenn u. Eori Erort. 2. B. 1 — 69. Bolley vermischte Auff. 
Stuttg. 183h Nr. 10. 
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corporate," or can insist upon any separate enjoyment of the 
corporate property, unless by virtue of some special provision. If 
there be any such provision, that property which is enjoyed by all 
the members, is termed res v/niversitatia sensu strictOy whilst 
that of which there is no common user, is called patnimonium 
universitatiaJ^ 

3. Subject to the superintendence of the supreme power,^ a 
corporation can freely dispose of the property which it has 
acquired in an unqualified manner, and can therefore divide 
such property amongst its own members.' A division, and the 
mode in which it is to be made, can be determined on by a 
majority, but if the majority do not settle the mode of division, it 
must be made, subject to the acquired rights of individuals,^ 
amongst all the memhers per capita.^ Seeing that after the dissolu- 
tion of a corporation no resolution as to the division of its property 
can be made, such of it as remains undisposed of is to be treated 
as bona vacantia,^ 

4. A corporation can have a common seal ; ^ 

5. And can generally, so far as a restitutio in integrum is con- 
cerned, claim rights similar to those of minors.^ 

 L. 6. § 1. de rer. div. (1. 8.) L. 7. § 1. quod ouioso. imiv. nom. (3. 4.) 
L. 10. § 4. de in ius voc. (2. 4.) L. 1. § 16. ad. SCt. Treb. (36. 1.) L. 1. § 7. de 
qxiaestion. (48. 18.). 

* Hopfiier Comm. § 275. 

7 S. Stryk de alienat. rer. et. bonor. iiniv. Idem, de inre prinoipis circa 
rationes oivitat. (in Diss, collect.). Leyser Spec. 664. G. L. Boehmer de iure 
principis oiroa loca et opera publica (Elect, i. o. T. 1. Nr. 15.). 

' L. 4. de ooUeg. et corp. (47. 22.) L. 5. de decret. ab ord. fao. (50. 9.) Tit 
C. de praed. decur. (10. 33.). Contra Savig^y System B. 2. § 99. 

* See the former section and also Ende jurist. Abb. Nr. 10. 

«► Jenaiscbe A. L. Z. v. J. 1804. Nr. 241. Tbibaut civil. Abb. 381—403. 
Contra Bunde Beitr. zur Erl. recbtl. Ghegenst. 1. B. Nr. 1. Eriill Priif. einz. 
Theile des biirg. R. 2. B. Nr. 1. Gonner uber Cultur und Yertbeilung der 
Gemeindeweiden. Landsb. 1803. Haubold 1. c. § 3. 4. 

« Leyser Spec. 559. M. 12. 13. Marezoll iii Lobr Magaz. 4. B. 207—212. Of 
a different opinion are Miiller ad Leyser Obs. 888. on account of L. 3. pr. de 
ooUeg. et Corp. (47. 22.). and Fucbta Fandekten. Leipz. 1844. § 564. Note i. on 
account of L. 5. C. de pagan. (1. 11.). In case a corporation b split up into 
others a division ^o rata is certainly the most natural. BoUey loc, cit* 

* I. H. Boehmer de iure et auctor. sigilli autbentici. Hal. 1742. 

* See Tbib. Syst. § 620. 
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6. In the last place, every member, so £Eur as he is capable,^ is 
bound to take upon himself and bear the honorea and the munera 
personalia^ realia and mixta of the corporation/ unless he can show 
some special ground of exemption or that he is released therefrom 
by the supreme power ^ {immunitas, vacatio). 

S. OF CORPORATE OFFICERS. 
§116. 

The affairs of a corporation may either be managed by itself or 
be entrusted to directors ' (actores^ syndiciy administratorea). In 
the latter case the corporation is termed a univeraitas ordinata^ 
The duties of such directors are as follows : to undertake their 
office after giving proper security ; ^ to attend to their business 
with that diligence which is required from the guardian of a 
minor;' to keep and produce proper accounts ; and to be prepared 
to answer all questions which may be put to them at the proper 
time.™ 

The acts of the directors are binding on the corporation if 
within the limits of their authority, but otherwise only so far as 
advantage can be proved to have accrued to the corporation 
therefrom.** 



' L. 9. L. 14. pr. § 1. L. 18. de mmu et honor. (50. 4.) L. 18. L. 214. L. 239. 
§ 3. de V. S. (60. 16.). 

' L. 6. pr. § 1. L. 11. L. 14. § 3. de mtm. et honor. (50. 4.). 

^ Tit. D. de vaoat. et exoosat. mirn. (50. 5.) Tit. D. de inre imnrnn. (50. 6.) 
Codex L. 10. Tit. 25. 44—52. 64. Malblanc princ. ior. Rom. § 107. 108. 

' L. 1. § 1. qnod cniiiBO. nniv. nom. (3. 4.) L. 18. § 13. de mun. et hon. 
(60. 4.). 

^ L. 3. § nit. de admin, rer. ad civ. pert. (50. 8.). See an exception in 
L. 9. § 7. eod. 

^ L. 2. § 2. L. 6. eod. Tit. C. de praed. deonr. sine decret. non alien. (10. 33.). 

" L. 2. § 2. L. 8. D. eod. L. 13. § 1. de div. temp, praescr. (44. 3.). Leyser 
Yol. 11. Spec. 677. M. 3—8. comp. withMiiller ad Leyser Obs. 940. 941. 

^ L. 27. de reb. cred. (12. 1.) L. 6. de decret. ab ord. fao. (50. 9.) Nov. 
120. c. 6. § nit. See for the different views taken of this matter C. L. CreU de 
senatoribns et qnat. ex eomm factis oivitas teneatnr. Yit. 1736. (Diss. F. 4. 
n. 26.). Leyser Sp. 131. M. 11. Hiiller ad Leyser Obs. 289—292. 939. 
Gliiok Pand. 12. B. § 782. 
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§117. 

Duties of 86Teral directors.— If loss is incurred through the taxli 
of the directors of a corporation, their responsibility depends upon 
the following considerations : ® 

I. If the director in fault was doing that -which by a public 
resolution of the body corporate (for a private arrangement 
amongst the directors goes for nothing P) he was authorised to do 
alone, without being subject to the control of his colleagues, he 
alone must bear the consequences.^ 

II. But in other cases all the directors are answerable for the 
misconduct of each ; ^ nevertheless the acting director must ^ist 
be proceeded against,'^ and, where there is no fraud complained of,^ 
the exceptio divisionis (^ 400.) is admissible,^ and he to whom no 
blame attaches is to be wholly absolved." In case of misconduct 
on the part of a magisterial officer, his colleagues, if answerable at 
all upon the principles just laid down, are not so at all events until 
after proceedings have been taken agaiust the sureties of the officer 
and those who nominated^ him.y In other cases the colleagues 
of the acting director are answerable before or after his sureties 
and nominators, according as the management of the affairs of the 
corporation was or not entrusted to all alike." Moreover penalties 

* It is doubted whether the following principles apply to modem German 
city corporations, see Fnnke Beitr. Chemnitz 1830. Nr. 2. and also v. Langenn 
u. Kori ErSrt. 2. Th. Nr. 3. 

. ' L. 2. § 8. L. 3. pr. de admin, rer. ad civ. pert. {50, 8.). On the substitn- 
tion of a third, see Leyser Yol. XI. Sp. 680. M. 33. 

4 L. 3. pr. dt. L. 1. pr. de magistr. eon v. (27. 8.). Leyser Yol. 11. Sp. 680. 
M. 8. compared with Miiller ad Leyser Obs. 943. 

' L. 11. pr. ad mnnioip. (50. 1.) L. 1. C. quo qnisque ord. (11. 36.) 

* L. 1. § 9. de magistr. oonv. (27. 8.) L. 1. C. quo quisque ord. (11. 35.). 

* L. 7. de magistr. oonv. (27. 8.). Leyser 1. c. M. 43. 

"* L. 14. de admin, tut. (26. 7.) L. 9. § 8. de admin, rer. ad civ. (50. 8.) L. 4. 
C. de peric. tut. (5. 38.) L. 2. C. de usur. pupillar. (5. 56.) L. 4. in f. C. quo 
quis ord. (11. 35.) 

' I.e. those who proposed incapahle persons : L. 2. C. qui pet. tut. (5. 31.) 
L. 1. 4. G. de magistr. oonv. (5. 75.) L. un. C. de pot. ad mun. (10. 65.). 
Compare Miiller ad Leyser Ohs. 611. 
' 7^ L. 11. 12. 13. ad munic. (50. 1.) L. 3. 4. C. quo quisque ord. (11. 35.). 

' L. 2. C. eod. Puohta Pandekten. Leipz. 1844. § 358. 
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incurred by a director do not £Edl on either his sureties or 
colleagues.^ It need scarcely be stated, that execution against a 
director can only affect his property, and not that of the body 
corporate,^ or that no officers or their heirs are liable for the 
consequences of acts committed by others than themselves before 
the commencement or after the expiration of their office.^ 

8. Of personf obliged and entitled in solidum. 

§117 A. 

The rule that in cases of doubt there is a presumption in 
favour of proportional rights (§ 109) does not apply where on 
peculiar grounds the legal relation existing between several 
persons is in solidum, or of a joint and several character ; that is, 
where any one of several persons obliged can be required to 
perform the entire duiy (passive solidarity) and any one of several 
persons entitled can require performance to himself of the entire 
duty (active solidarity). 

If the right of the several persons thus entitled, or the duiy of 
the several persons thus obliged is identical, and if the right or 
duty arises from a sunultaneously combined expression of will^ 
such i>ersons are termed Correi; those thus obliged being correi 
debendiy or, in case of a stipulation, correi promittendi, and those 
thus entitied being correi credendi, or, if entitied by a stipulation, 
correi stipuUmdiJ 

There are, however, cases in which persons may be jointiy and 
severally entitied or obliged, and yet hot be correi ; s and where it is 
necessary to distinguish rights and duties in BoUdvm, but not 
correal, from rights and duties which are both in solidum and 



* L. 68. pr. de fid. et mand. (46. 1) L. 17. § ult. ad munio. (50. 1.). 

^ Compare Miiller 1. o. Obs. 943. in f. 

< L. 1. C. de perio. nom. (11. 33.) L. 9. § 9. de adzoin. rer. ad oiv, p^. (50. 
8.) L. 23. C. de deeorion. (10. 31.). 

' Tit. I. de diiob. leifl (3. 16.) Tit. D. eod. (45. 2.). See generally I. Ronohe- 
gallos de duob« reis. Marpnrgi 1622. G. J. Bibbentrop zur Lehre v. d. Comal- 
obligationen. Getting. 1831. 

' For example L. 1. § 10 — ^L. 4. de his qui e£[ud. (9. 8.) L. 1. C. de oondiot. 
fort (4. 8.) L. 18. § 1. de admin, tut. (26. 7.). Bibbentrop 44—84. 89—106. 
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correal, the former are in the present work always denoted by the 
phrase in soUd/um in a na/rrow sense, whilst, where it is not 
necessary to distinguish the two, the simple expression in soUdvm 
is employed to denote both. 

§ 117 B, 

How such rights and duties arise.— Bights and duties in solidum 
may be created : 

1. By agreement : in this way especially correal rights and 
duties arise even if the agreement has not the form of a 
stipulation.^ 

3. By testament; where the correal duty springs from the 
connection of the words of the instrument.^ 

3. By necessity ; when the indivisibility of the object gives rise 
to rights and duties in solidum in a narrow sense. ^ 

4. By law; which imposes a similar duty on co-wrong doers in 
respect of the damages to be borne by them,| and a correal duty on 
co-sureties as such.™ 

Several other cases are mentioned in their proper places in the 
System, 

§ 117 c. 

Bights in soliduiiL— With respect to the effects of active solidarity 
which continues for all the joint creditors as long as it is retained 
by one,'' it is to be observed that : 

'^ L. 9. pr, h. t. (45. 2.). Diffionlties aiise from the following laws : L. 5. § 15. 
commod. (13. 6.) L. 1. § 43. depoB. (16. 3.) L. 31. § 10. de aedil. ediot. (21. 1.). 
Compare Bibbentrop 119 — 178. Unterholzner Scholdverlialtiiisse B. 1. § S9. 

* L. 8. § 1. de legat. I. (30.) L. 9. pr. h. t. (45. 2.). 

k L. 2. § 2. de y. 0. (45. 1.) L. 192. pr. de E. I. (50. 17.). See too Bibbentrop 
178—241. 

' L. 1. § 4. de eo per qnem (2. 10.) L. 1. § 10 — ^L. 4. de his qni eflfud. (9. 3.) 
L. 5. pr. de nozal. act. (9. 4.) L. 3. pr. si mensor. (11, 6.) L. 1. C. de oond. 
furt. (4. 8.). Bibbentrop 91—106. 

*" L. 28. § 1. L. 42. § 1 — 3. de iureiur. (12. 2.). Only duties in BoKdum m 
a narrow sense however exist in the very similar case of a mancUUum qualifica- 
turn, Thib. Syst. (§ 447). L. 28. mandati (17. 1.) L. 95. § 10. de solntt (46. 
3.) (and indeed also for oo-snreties according to) L. 28. C. de fideioss. (8. 41.), 
Bibbentrop 85—87. (See Thib. Syst. § 400. Note c). 

^ L. tdt. C. h. t. (8. 40.). 
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1. Any one of the creditors' can demand the whole from the 
debtor, and can consequently, after litis contestdtiOf exclude the 
other creditors, and by accepting payment entirely discharge the 
debtor.® 

' 2, K the creditor who receives the whole has not ' rendered 
himself liable to share it with the others, he can retain the whole 
forhimself.P ."^ 

3. With respect to correal rights and duties ihe following acts are 
Equivalent to payment, namely, Acceptilation (i.e. a solemn release). 
Novation (i.e. a substitution of imother duty), a judicial decision 
declaring the complete invalidity of Hie debt, and oaths which 
represent the demand to be imjust.^ In case of a right in solidvmi 
in the narrow sense, those jointly interested are not thus preju- 
dicedJ A mere release by one creditor never prejudices the 
others,' and it is contrary to law to maintain with most persons ^ 
that a release by one affects the others to this extent that they 
cannot recover from the debtor that which they must pro rata give 
to that one after the debt is discharged. Such a doctrine 
only obtains in cases of confusio.^ With respect to compensaMo 
Q.e. set off) on the other hand, it is a principle that liquidation of 
the debt to one creditor by a set off actuiBilly made, affects the 
other creditors in the same way as payment ; but they are not 



• § 1. 1, h. t. (a. 16.) L. 9. de V, 0. (45. 1.) L. 2. L. 16. h. t. (45. 2.) L. 57. 
( 1. de Bolut. (46. 3.). 

p L. 62. pr. ad L. Faldd. (35. 2.). Voet L. 45. Tit. 2. § 7. The contrary 
is, without the slightest groimd, maintained by Hellfeld I. F. § 1906. 

1 L. 2. h. t. (45. 2.) L. 31. § 1. de novat. (46. 2.) L. 13. § 12. L. 16. pr. de 
acoeptilat. (46. 4.) L. 28. §. 1. 3. L. 42. § 1. 3. de iur^iur. (12. 2.) Lauter- 
bach ooUeg. L. 45. T. 2. § 16. 29. Sammlung der Bomischen Gesetze. Frkf. 
1785. p. 52. 53. Q. L. Hiibel D. reus, stipalandi nam paciscendo et novando 
oorreo nooeat. Lips. 1822. 

' L. 2. de transact. (2. 15.) L. 52. § 3. de fideiuss. (46. 1.) L. 1. 0. de 
transact. (2. 4.) Bibbentrop 259—273. 

" L. 27. pr. de pact. (2. 14.) L. 34. pr. de recept. (4. 8.). Cuiac ad L. 27. 
pr. de pact. Froben on § 137. 

* Compare Gliiok Pand. B. 4. § 339. Note 70. and Sammlung der Bom. 
Gesetze. p. 52. Note a. 

 Arg. L. 71. pr. de fideiuss. (46. 1.). 

I 
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affected by the circnniBtance that the claim of one of them i^ linhle 
to be met by a defence of set off.* 

§ 117 D. 

Butiet in solidiun.— The effects of passive solidarity are as 
follows, 

!• Any one debtor can, unless the creditor has renounced his 
right,7 be sued for the T^hole or a part of the debt^ even though it 
has ceased as regards the person of his co-debtors ;^ moreover, thei 
institution of an action does not (now) prejudice the creditor as 
regards the other debtors even in case of correal duties,^ Payment 
however of the whole debt by a»ny one debtor discharges all the 
others ;^ and, at least according to practice,^ a debtor who is sued 
for the whole can by the exceptio divisionis require the others 
also to be sued for their proportion, and this exceptio frees him for 
ever as regards their shares.^ But this privilege does not extend 
to merchant debtors,^ nor to cases where the joint liability arises 
from delict, nor can.it be made available unless the co-debtors 
can be sued without trouble. No debtor can however by an 
^ceptio ordinia or excwsionia require the creditor to go solely 
against a co-debtor, unless such ^ course be allowed by some 



' L. 4. qui pot. in pign. (20. 4.). For the different views of others see 
Gluck he. cit. Note 75. 

- ' Here also may belong the case where he sues each of the debtors for his 

proportion* L. 8. § 1. de leg. I* (30.) L. 51. § 4. de fideinss. et mand. (46. 1.) 

L. 18. 0. de pact. (2. 8.) L. 16. 0. de Meiussor. (8. 41.). Gluck Pand. § 339. 

Note 78. Lauterbaoh coll. L. 45. T. 2. § 21. y. Billow Abh. 2. Thl. Nr. 18. 

Kritz Sammlung y. Beobtsfallen B. 3. Nr. 11. 

 L. nit. b. t. (45. 2.> Lauterbaoh 1. o. § 25. 

> L. 28. C. de fideiussor. (8. 41.). Bibbentrop 41--44. 267. 268. 

I" L. 1. § 43. deposit. (16. 3.). 

"" Especially on account of L. 47. locat. (19. 2.) L. 1. § 11. de tuteL et rat 
(27. 3.) Nov. 99. c. 1. Gllick loc. citi Note 86. 87. 88. Against this practice 
see G. Asyerus Spec, ad Noy. 99. len. 1822. Burohardi im Archiy 1 dy. Prax. 
B. 19. NV. 3. Heimbach in Linde Zeitschr. B. 16. p. 65. 0ohxdter in Linde 
Zeitsohr. B. 6. Nr. 12. 
' ' Lanterbach L c. § 23. 

• Pauli sent. I. 20. § 4. I. de fideiuss. (3. 20.) L. 26. eod. (46. 1.) N^oy. 99. 
Wening in Linde Zeiteobr. 4. B. Nr. 17. Archiy f. oiy. Prax. B. 16. Nr. 12. 
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express law which is by many supposed to be ihe case when the 
debt arises from a receipt on the part of the other alone.^ 

2. If one correus debendi has paid the whole, the better opinion 
is that he cannot as a rule require contribution from the others 
unless they are on special grounds bound to make it ; nor can he, 
if he neglected to repel the creditor's action.^ Those who admit 
that co-debtors can avail themselyes of the exceptio divisionis ought, 
however, clearly to exclude from the rule just mentioned cases 
where the party paying was in a position really to protect himself 
by that exceptioy but did not in order to benefit the others. 

3. That which is equivalent to payment is equally a discharge 
of the other debtors ;^ a mere release of one has not this effect, 
but the others may take advantage of it against the creditor ope 
exceptionis, if the release was not expressly confined to the person 
of the parties thereto, and the co-debtors are in a position to 
claim contribution from the releasee to the extent of any payment 
made by them.^ On the other hand if the creditor becomes the 
successor of one debtor,^ or if one debtor can set up a defence by 
way of set off,* the co-debtors are only discharged to the amount 
of the share of that one. 

4. No debtor is prejudiced by the delay of his co-debtor." In 
other matters however stricter rules apply, at least to correi 
dehendAJ^ 

' Lauterbach 1. o. § 20. 

' L. 39. de fideinssor. (46. 1.) L. 76. de solnt. (46. 3.) L. 2. 0. h. t. (8. 40.). 
Faber ooniect. L. 11. o. 6. Yiimii quaest. sel. L. 1. o. 6. Contra Sell in linde 
Zeitschr. B. 3. Nr. 21. B. 4. Nr. 2. and against him Sohroter in linde Zeitsohr. 
B. 6. Nr. 12. 

^ What is said in the latter part of Thib. Syst. § 399 is applicable here. 

' L. 21. § nit. L. 23. in fin. L. 24. L. 25. pr. de pactis (2. 14.) L. 62. pr. ad 
leg. Falcid. (35. 2.)L. 34. pr. de recept. (4. 8.) L. 3. § 3. de liberat. leg. (34. 3.) 
oomp. with L.'9. § 1. de dnob. reis (45. 2.) Faber coniectur. L. 11. c. 18. 
Yinnins he, cit. The praotioal application of these principles is denied by 
Qtiyet Abh. Nr. 11. on grounds which are well examined in Schmitthenner iiber 
Vertrage. Giess. 1831. 172—175. 

^ L. 71. pr. de Meinss. (46. 1.) Lauterbach de confnsione § 49* 

' L. 10. de duobns reis (45. 2.). 

■» L. 173. § 2. de R. I. (50. 17.). Compare Madai von. der Mora § 60. 

" L. 18. h. t. (45. 2.) Ribbentrop 28—37. Contra Wolff znr Lehre v. d. 
Mora § 12. 

I 2 
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I Vr-OF THE PEBSORAL PKCTJU ABlTl Jg WSICBi AFVECX 

BIGHTS AHD DUTIES. 

§ 118. 
Subjects of rights differ much in their natural peculiarities; 
but of these, those oiily concern a jurist which give rise to legal 
consequences,^ either by being the foundation of the legal 
capacity of a person or by influencing his various rights {gtatiu 
naturalUy^ The former has already been discussed (§ 108 — 107), 
and the latter alone has consequently now to be examined. 

« 

1. Sex. 

§ 119. 
With respect to their sex, human beings are men, women^ or to 

some extent both together, in which last case they are called 

hermaphrodites. ' In hermaphrodites both sexes may be present 

in an equal degree or one of the sexes may be developed to a 

greater extent than the other. The last case is alone provided 

for by law, which attributes to such a hermaphrodite the rights 

of that sex which is predominant.? If a case should occur in which 

both sexes are equally developed, the general opinion^ which 

allows the hermaphrodite to choose the sex to which he or she 

will belong would be open to much observation, and it would be 

extremely difficult to determine whether such a person should or 

not be allowed, at least once, to alter the choice ori^nally piade.' 

§ 120. 
In cases of doubt the rights of both sexes are equal.^ The 
exceptions * to .this rule should be mentioned each in its proper 

* SohiUing Institut. B. 2. § 38. 

* Sayigny System B. 2. p. 445. disapproves of this expression. 
' Hailer geriohtl. Arzw. part I. c. 14. 

V L. 10. de Stat horn. (1. 5.) 

^ Stryk de iure sens. D. 1. c. 1. § 62. 

* See Gocoeii I. 0. L. 1. T. 5. qn. 3. 

* L. 195. pr. de R. J. (50. 17.) L. 9. de stat. horn. (1, 5.). 

* Compare B. Carpzov de iurib. feminar, singxdar. Quistorp kl. Schrift. 
Nr. 3. E. L. C. RosUn v. d. besondem weibL Reehten. 2. B. 4. Mannh. 
1775. 1779. 
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place, and it iis only necessary here to observe that as a general 
role laws in which men only are spoken of extend to women,™ 
but that the converse does not hold«<> 

2. Age. 

§ 121. 
• ' The age of a person "has a great influence on his rights.^ "With 
respect to this subject all persons are either of age {majores) or 
under age (minores), according as they have or not completed their 
twenty-fifth year.P 

There are several degrees of minority. Boys who have not 
completed their fourteenth and girls who have not completed iheir 
twelfth year are impubereSy^ and the period which precedes their 
age of puberty is termed prima or pupiUaris atas;^ after the 
completion of this period persons are termed puberes (or minores 
in a more limited sensd 6r adulti,* or in secunda atate or adoles* 
centes)} Children who have not completed their seventh year 
are called infantes, and afterwards, until they have attained their 
age of puberty, they are infantia majores.^ These last are again 

- L. 62. de leg. III. (32.) L. 1. 84. 116. 122. 163. § L 172. 195. pr. 201. 
de V. S. (50. 16.). 

 L. 45. pr. de leg. II. (31.) L. 81. pr. de leg. III. (32.). HarUeben med. 
8p. 17. M. 3. 

• C. L. Crell D. ins. aetatis (Diss. F. 1. n. 4.), "W. G. Ploucquet vom 
Tuenscliliehen Alter .n. den, davon ablutngenden Beohten* Tub. 1779. Gest- 
erdlng Naohforsch. 2..B. Nr. 1. BchiUing Instit. B. 2. § 35. Weiske Beohts- 
lexikon B..1. 213. Savigny System B, 3. § 106—111. 

' L. 1. de minor. (4. 4.). 

^ L. 3. C. quando tutor, vel. curat, esse desin. (5. 60.) pr. I. quib. mod» 
tatel. finit. (1. 22..). A. W. Cramer de pubertatis termino ex disciplina 
Bomanorum. £il. 1804. 

' L. 3. C. de praescr. 30 ann. (7. 39.) L. 8. § 3. 0. de bon. quae lib. (6. 
^1.). Some as for example Yoet L. 2. T. 15. § 4. understand the expression 
prima netoB to mean minority, but see (the unglossed) L. 30. C. de episcop. 
fiudient. (1 . 4.) L. 10. G. de impub. et alior. substit. (6. 26. )» 

 L. 25. L. 28. pr. C. de adm. tut. (5. 37.). 

. * pr. I. quib. mod. tut. finit. (1. 22). L. 3. § 11. L. 49. de minor. (4. 4.) L. 
9. § 1» 0. de bon. quae lib. (6. 61.) Erroneous ideas on this point are enter- 
tained by Tigerstrom Dotal^cht. 1. B. Ill — 121. 

" L. 1. § 2. do adm. tut. (26. 7.) L. 18. pr. § 4. 0. de iure delib. (6. 30.}^ 
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diTided into two classes, yiz., infaniAa and pvibeTidti proximi ';* 
the meaning of which is probably to be discovered by dividing 
the period between the completion of infancy and the attainment 
of puberty into two equal portions, and not by considering the 
moral capability of committing crime which is so different in 
different persons.^ 

Some laws require that men should have completed their 
eighteenth and women their fourteenth year,' after which the period 
oipuhertas plena commences; the preceding stage of puberty being 
called pubertas minus plena. As a general rule the period of old 
age {senectui) which affords an exemption from public services, 
begins after seventy years are completed.^ 

3. Health. 

§ 122. 

- With respect to their natural capacities persons are either 
sound or unsound. An unsoundness which is incurable constitutes 
a viAvm and one which is curable a morbus, and the latter, if it 
renders the completion of a legal transaction impossible, is a 
morbus sonticus. Unsoundness may be either of mind or body. 

- Unsoundness of mind may be evidenced either by mere 
weakness of intellect or by total absence of reason. Persons 
without any reason are termed ^Wioai or m^nte capti sen dementes^ 

See contra Unterholziier in Savigny Zeitsohr. 1. B. Nr. 3. But see Heildelb. 
JaJirb. 1816. 670-^-683. GUiick Pand, 30. Bd. 432—435. 

' § 10. 1, de inut. stip. (3. 19.). A. Moehl de minore aetate etc. Monhem* 
1834. p. 10. 17. Savigny vbi supra § 107. 

^ § 10. 1, de inntil. stip. (3. 20.) L. 5. § 2. ad L. Aqnil. (9. 2.) L. 23. de 
fort. (47. 2.) L. 12. ad L. Com. de sicar. (48. 8.) L. 209. de V. S. (60. 16.). 
Aroliiv fur ciyilist. Praxis. 4. B. Nr. 13. See too Thibaut's System § 818. Nr. 
IL On account of § 18. I. de obi. quae ex. del. (4. 1.) L. 111. pr. de K. I, 
(60. 17.) Dirksen Yermischte Sohriften B. 1. Nr. 8. is of a different opinion. 
Compare Gesterding Naohforsoh. B. 2. p. 29 — 32. 

' §. 4. I. de adopt. (1. 11.) L. 40. § 1. eod. (1. 7.) L. 14. § 1. de aliment, legat 
(34. 1.) Nov. 116. cap. 3. § 13. Dirksen Beitrage 289—291. 

* § 13. I. de excuB. (1. 26.) L. 2. pr. eod. (27. 1.) L. 3. de iure immun. (60. 
6.) L. un. C. qui aetate (6. 68.) L. 10. C. de deourion. (10. 31.). The L. 3. C. 
qui aetat. vel prof. (10. 49.) is not opposed to this. Archiv fur civ, Prax. 8. 
B. Nr. 2. GlUck Pand. 32. B. 46--47. 
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according as iliey are raYing or not.^ Persons afflicted with mere 
weakness of intellect are legally entitled to personal freedom 
unless they are placed under the care of a guardian, but persons 
afflicted with absence of reason cannot engage in any legal trans- 
actions except in their occasional^ lucid intervals.<^ 
, Unsoundness of body is only so far important as it affects the 
power of procreation^ which may be defective as well in men as in 
women (e.g. (vrctitudo absoluta). A man in whom this power is 
deficient is termed spado.^ This word is howeyer sometimes 
opposed to caatratuSf and then includes all cases of impotence not 
arising from castration and whether perpetual or temporary, and 
in the former case whether resulting from external accidents and 
injuries {thliina thlasice) or disease or existing from birth. ^ 

4. Belationahip. 

§ 123. 
The legal doctrines respecting relationship are of extreme 
importance. Speaking generally, persons related to each other 
by blood are cognati.fi Relations who have a common male 
ancestor are ngnati;^ if they have a common female ancestor 
they are, as opposed to the last, co^natt, and if they have both a 
common male ancestor and a conunon female ancestor they are 
agrtati as well as eognatV 

*> L. 2. de inoff. (5. 2.) L. 25. C. de nupt. (5. 4.) L. 8. § 1. de tut. et cor. dat. ^ 
(26. 5.) L. 6. de pup. far. (27. 10.). Muhlenbruoh Pand. 1, B. § 181, Savi^y 
Zeitschr. B. 10. p. 266. 

« L. 14. de off. praes. (1. 18.). 

' § 1. 1, qnib. non est perm. (2. 12.) L. 17. eod. (28. 1.) L. 9. C. eod. (6. 22) 
L. 2. C. de oontr. emt. (4. 38.) L. 6. 0. de our. for. (5. 70.). 

• Savigny SjBtem B. 3. § 110. 

' L. 128. de V. B. (50. 16.) L. 6. § ult. L. 7. de aedil. edict. (21. 1.) L. 39. $ 
tdt. de inre dot (23. 3.). Menll Oba. L. 1. c. 25. Kirchmaier op. de latinitat. 
vet. ICtor. Ed. Madihn p. 242 — 44. Brisson de Y. S. a. v. castratus. The 
peonliaritiea of dastratioii are extended to impotenoe in general by Miihlenbrach 
Pand. B. 1. § 180. 

. ' pr. I. de grad. oogn. (3. 6.) L. 1. pr. L. 4. § 1. 2. dd grad. et affin. (38. 10.). 
See generaUy Gluck Pand. 23. Bd. § 1209. 1210. 

I" Puohta Corsas dei Inst. 2. B. 278—281. 

* pr. I. de legit, agn. suoo. (3. 2.) pr. I. de SCto Tert (3. 3.) pr. I. de SCto 
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A. BLOOD BELATIONSHIP. 
§ 124- 

Its florti.— Oommunity of blood is requisite to tme relationship^ 
But by the Bomau law there are cases in which persons not 
related to each other by blood are treated as if they were sd 
related. When for example a man adopts an infetnt, the latter is, 
so long as this relationship continues, treated as an agnate of the 
former,^ and in an analogous way a sort of spiritual I'elationship 
is held by Boman Catholics, though not by Protestants,^ to result 
from baptism and confirmation {cognatio spiritudUs).^ 

Belations are consequently partly civile partly natural, Bela- 
tionship by blood if it originates in the absence of a legal marriage 
is called natural (in a more limited sense), but if otherwise both 
dvil and natv/raL In either case the relations may be agnates or 
cognates or both. But in the Boman law the words agnatio and 
cognatioy naturaUa and civUis, have reference to those relationships 
which resulted from the old doctrines respecting iiiefamiUa: and 
according to them neither cognates by marriage nor agnates 
without marriage are termed aghati or cognati civiles; "but only 
agnates by marriage which are both agnati and cognati.^ The 
general expression for agnates in this sense is familia, a term 
which is however also used with a narrower meaning, viz., to 
denote all those who are subjected to the same patria potestds.^ 

§ 125, 
Its degrees.— A plurality of persons related by having a common 

Prplu^. (3. 4.) L. 4. § 2. L. 10. § 1. 2. 3. de grad. et affin. (38. 10.). GaiuB 
L. 1. § 156. nip. Er. Tit. ZI. § 4. Eyery thing is referred to the notion of 
Potestas by P. F. Belters de civili oognatione et familiari neza ex lure Eomano 
et Germanioo. Bonn 1825. . . 

. i' L. 4. § 2. 1. 0. L. 23. de adopt (1. 7.) L. 2. § 3. de sms et legit. (38. 16.). 

' Bronwer de lure eonnub. L. 2. c. 8. • 

^ 0. 1. C. 30. qu. 3. 4. cap. 1. 6. 7. X. de oognat. spirit. (4. 11.) cap. 1. 2. 3. 
eod. in 6. (4. 3.). . . 

. " L. 4. i 2. L. 10. § 4. de grad. et affin. (38. 10.) § 3. I. de legit agnat 
tutel. (1. 15.). CoUat Leg. Rom. et Mosaioar. Tit. 16. § 3. Piittmann inteip. 
et observat cap. 10. . 

• L. 195. de Y. S. (50. 16.). 
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ancestor is cailled a stocky' and ttie conhection wMch results from 
a plurality of progenitors or' issue is wliat is meant by degree of 
relationship. 

An unbroken and continuous series of relations forms a line, 
and is ascending oir descendiiig according as the reckoning is 
made from the yoimger to the older or from the older to the 
younger respectively; relations are upon the same principle 
called ascendants or descendants. If several lines meet in one 
and the same person each of these lines is mth respect to the 
other of them collateral {linea obliqua), and the persons in one 
-line are related collaterally to those in the others.P The word 
line taken alone is used to denote a direct line {linea recta) as 
opposed to a collateral line {Unea obliqua). Lines which consist 
^f the same number of persons are called equal, and unequal if 
ihe number of persons in each is different. The relationship of 
a person to the brothers and sisters of his ancestor is denoted by 
the expression respectus parenteUe.^ Agnatio may occur not only 
in the collateral/ but also in the direct line." 

§ 126. 

Half Bloodi "Wliole Blood.— Collateral relations who are not de- 
scendants of one and the same common pair of ancestors are 
related to each other in the half blood ; and their relationship is 
nnilateral. Brothers and sisters having only a <3ommon father 
are consanguinei, those with only a conunon mother are uterini. 

Collateral relations who are descendants of one and the same 
common pair of ancestors are related to each other in the whole 
blood ; and their relationship is bilateral. Brothers and sisters 
having both a common father and mother are related in the whole 
blood igermawi)} 

' L, 9. de grad. et affin. (38. 10.) pr. I. de g:rad. oognat. (3. 6.). 

4 § 1. 5. 1, de napt. (1. 10.). Cuiao. Obs. L. 9. o. 18. Dirksen Beitiage. 
Nr. 6. 

' pr. I. de legit, agn. buoo. (3. 2.) L. 10. § 6. de grad. et affin. (38. 10.). 

" L. 11. C. de legit, her. (6. 58.) L. 5. C. de emanc. (8. 49.), Piittmaim int. 
et obs. 0. 10. See contra D'Amand coni. L. 1. o« 6, 

' Epit Gail L. 2. T. 8. § 6. Collat. LL. MoBaic. Tit. 16« 4 3. . TheophiU 
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Care must be faken' to distmgtiish &is fdll blood Telationship 
of collateral xelationB from what is called cognaUo muUiples^^ 
which arises when one person can trace his relationship to another 
.by two, three or more lines (cognati dupUces, tripUces, &c.),^ a 
circumstance which may be very important in cases of intestate 
succession.^ 

§187. 
The computation of degrees y so far as regards ascendants and 
descendants is precisely the same both in the Roman and in the 
Canon law, viz., from parent to child one degree. The Boman 
law adopts the same rule regarding collaterals.^ The Canon law 
however reckons only once in respect of all who are sprung from 
the same person, and accordingly collaterals are by this law 
related to each other in the same degree in which they are or 
(in case the number of degrees be unequal) the most remote of 
them is related to their common ancestor.^ 

B. AFFINITY. 

§ 128. 
One kind of relationship, at least according to the Canon law, 

|)arap]iTa8. L. 3. T. 2. § 1. L. 27. C. de inoff. test. (3. 28.) L. 21. C. de exooBi 
tator. (5. 62.}. Rutgers var. lect. L. 1. o. 9. Fritz in Linde Zeitschrift B. 15. 
Nr. 2. 

" Xooli soiooessio ab intest anct III. H. J. Eliipfel uber die Yielfaehheit 
der Yerwandtsohaft. Stutt. 1793. J. F. C. Weisser Bereohn. d, Yerwandt- 
sohaftsgrade. Tubing. 1781. § 21 et seq. Hugo oiv. Mag. 4. B. Nr. 7. & 16. 
Fritz he. cit 31. Puchta Oursus der Instit. B. 2. p. 282. 283. 

* See Thib. Sy»t. § 855. 

^ See as to the computation of degrees H. de Cocceii de oomputat. grad« 
cognationis. Heidelb. 1672. Frof. 1712. Weisser tUn supra, Nettelbladt 
syst. doctrin propaedeut. § 322 — 346. For the history of the Canon law 
computation 'see I. H. Boehmer I. £. P. L. 4. T. 14. aiiiok Pand. 23. B. f 
1209. 1210. £. A. T. LaspeyresD. canonicae oomputationis et nuptiaram propter 
sanguinis proj^inquitatem ab eodesia Christiana prohibitarumsistensHistoriatm. 
JBeroUh. 1825. and for different modes of making a table : Gothofredi oorp. 
grammatioor. p. 1858. Hommel oblectam. iur. feud. Obs. 15. § 2« 

' $ 7. 1, de grad. oognat. (3. 6.) L. 10. § 9. 13. eod. (38. 10.). 
. ^ 0. 2. C. 35. q. 5. cap. ult* X. de oonsanguin. et affin. (4. 14.). Comp. irith 
I. C. Xooh de nova in oomput. grad. canonioa inventa legxda. G-ieas. 1765. (op. 
iur. oancm. n. 4.). 
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is kdowh as affinity'.^ By affiniias' ihe Bomans nnSerstodd {He 
relationship which in consequence of marriage is deemed bylaw 
to exist between one of two married persons and the relations by 
blood of the other.<^ The Canon law adopts most litera&y the 
principle of mdty of body said in Scripture^ to exist between 
cohabiting persons,^ and, although there be no issue> makes 
cohabitation (at least for the purpose of forbidding marriages) 
the ground of affinity ; consequently by the Canon law a valid 
marriage is not requisite to the existence or continuance of that 
relationship/ Many Protestants on the other hand hold that with 
the dissolution of marriage all affinity ceases ; but this can be true 
only of Boman affinity (which is not affected by the Canon law),s 
and of those cases in which a legal marriage has been contracted 
but has not been followed by cohabitation.^ ... 

Although the relations of a married couple are not regarded a^ 
having any affinity inter $e} still the married couple are called as 
between themselves affines.^ 

» • 

. §129, 
There are three sorts of affinity according to the Canon law. 
The first is that already described: the second, the relation- 

1^ W. A. Lauterbaoh D. I. U. de Bingulan ifSiu inrer Otto de vetit. affin. 
nupt. (in Oelriohfl Thes. nov. Y. 3. p. 2.), 0. H. Gmelin de vero oonoept. 
affinitat. eiasqae grad. et gener. Tubing. 1801. KLenze in Savigny Zeitsohr. 
B. 6. Nr. 1. W. Sell im Archiv f. civ. Prax. B. 22. Nr. 9. 

« L. 4. § 3. 8. 10. de grad. et afSn. (38. 10.). Gmelin 1. o. § 2. 10. The 
laws which forbid marriages on the ground of affinity only, become applicable 
after a dissolution of marriage. § 6. 7« I. de nupt. (1. 10.). 

^' 1. Cor. 6. V. 16- Matth. 19. v. 5, 

* cap. 5. X. de bigam. non. ord. (1. 21.) o. 18. C. 27. qu. 2. cap. 3. X. de 
spons. (4 1.). Gmelin 1. c. § 7. 12. 

' c. 7. 14. 15. 21. C. 3d. q. 2. cap. 10. X. de eo qui cogn. cons. uxor. (4. 13.). 
eidck Fand. 23. B. § 1211. 

' For the principle mere marriage gives rise to affinity is not repudiated but 
rather recognised by the Canon law. cap. 3. X.*de spousal. (4. !.)• 

** Gmelin I.e. § ll. 

* L. 4. § 3. de grad. et affin. (38. 10.) cap. 5. X. de consanguin. (4. 14.). 
Chnelin 1. c. § 9. 

. ^ L. 38. § 1 de usur. (22. 1^) L. 15. C. de don. ante nupt. (5. 3.) L. 5. C« 
de her. inst. (6. 24.). Schilling Instit. B. 2.^ § 43. Zus. 3. 
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ship between an affinis primi ' generis and the new husband 
of his affirm; the third the relationship between an affinu 
secundi generis with the new husband of his affinis of the 
second sort.^ . The relationship between a^w«a.is,but improperly^ 
reckoned by degrees and lines according to the nde that each one 
of two cohabiting persons is related by affinity to a relation by 
blood of the other in the same degree as such relation is related to 
that other ; °> the degrees being computed accordmg to the 
principle of the Boman or Canon law as the case may be. 

5. Horal Charaoter. 

A. INFAMIA. 

§ 130, 
Moral character also gives rise, in certain cases, though not 
generally, to important legal consequences, but only when grossly 
immoral conduct in general can be imputed* The feeling of 
aversion entertained by others for such a person is, properly 
speaking, what is denoted by infamia; but this word is often used 
to denote the immorality which gives rise to such feeling."^ . . 

§131. 
. Infamia juris, at faoti.— Whether there be any In&my (in 
the sense of aversion) or not^ must in every case depend upon the 
tnoral notions of the judge* But there are certain circumstances 

^ 0. alt C. 35. q. 2. 3. oap. 8. X. de oonsanga. (4. 14.). Gmelin L o. § 19. 
I. H. Boehmer 1. o. § 33. Gliiok Erl. d. Fand. 23. B. § 1214. 

» L. 4. § 5. L. 10. pr. h. t. (38. 10.) o. 12. 0. 35. q. 2. 3, (Jln^lia 1. o. § 8. 
23^26. . . 

^ Compare generally C. Thomasii D. de ezistimat. fama et infanu extra rem-> 
publ. Hal. 1734. H. W. v. Giinderode Uber .die biirgerL Ehre bei den Tantsohen 
(in his works vol. 11. p. 187). C. G. Hiibner uber Ehre und Ehxlosigkeit. Leipz. 
1800. See too the AUg. Lit. Z. 1801. Nr. 98. C. Ghn>lman Uber Ehre und gluten 
Namen, in his Magaz. fur Philoaophie. 1. B. Nr. 1. Hugo ciy. Mag. 3. B. Nr. 8. 
G. C. Borchardi de infamia ex disciplina Bomanorom. JKil. 1819. A. M. L 
Molitor de minnta existimatione. Lovanii 1824. G. L. T. MarezoU uber die 
burgerliche Ehre. Giess. 1824. J. F. Kierulff Theorie des Civilrechts B. 1. 95. 
SaYigny System B. 2. § 76-^3. & Beilage YII. Weislsie Keehtslexlkoa B< 3. 
e07. Sintenis Civiheoht B. 1. § 14. 
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fromwHcli the law itself declares that a~ feeling of aversion shall 
srise.' Infamy thas presumed is in/amia jv/ris^ that on the other 
hand whicK results in the mind of the judge from hisbwn con- 
sideration of the circumstances b infamia facti.^ > 

• 

•§132, 
' 1Cediate---Iiiimediate.— If the existence and quality of a transac- 
tion, by engaging in which infamy follows by virtue of some law,' 
are nxanifest, the infamy attaches at the moment that transaction 
is commenced ; but in other cases it does not by the Boman law 
attach until after a formal legal judgment has been pronounced to 
that effect.? Infamia jwria is accordingly divided into immediaia 

and mediata, as the transaction is of the former or the latter kind 

... •• - •••• -• 

respectively.** 

§ 133. 
The details of the law relating to mediate and immediate 
infamy are referred tb in their proper placeis in the System ; they 
also require notice in a treatise on criminal law/ In tiiis place it 
is, however, only necessary to observe, that according to modem 
German law infamy is not contracted in the absence of a formal 
judgment,* and only then in case the judgment expressly states 
that it shall attach, or in case the punishment is one whicli 

* Seyeral persons deny the existence of any infamia factiy see Donell oonun* 
L. 18. c. 6. 0. G. Einert ezero. qua praeter nnam mediatam inris infamiam 
nnllam existeie famae speciem defenditnr. Lips. 1777. Burohardi I. o. 
Sayigny he. cit. § 78. and in support of their view they cite L. 42. de Y. S. 
(50. 16.) L. 20. de his qni not. infam. (3. 2.) L. 3. pr. de testib. (22. 5.) L. 2. 
pr. de ohsequ. par. (37. 16.) L. 25. C. ad L. M. de adtdt. (9. 9.) L. 13. C. 
ex qoib. canss. infam. irrog. (2. 12.) L. 27. 0. de inoff. test. (3. 28.) L. 2. C. 
de dignitat. (12. 1.). Emminghans ad Cocceii L. 3. T. 2. qu. 9. MarezoU 
loe. eit. 290—400. 

. P L. 1. L. 4, § 4. h. t. (3. 2.). See more fully Muhlenbruch Pand, B. 1. 
5189. Nr. 9. 

4 G. L. Boehmer de querel. inoff. donat. fratr. § 6. (in Elect. T. 1. Nr. 9.). 
This division is opposed by Savigny System B. 2» § 78. and for the foundations 
of both see Yangerow LeitfEiden § 47. 

» See generally Gliiok Pand. B. 5. § 378—80. Rudorff das gemeine Civil- 
recht. Berlin 1843. § 32. Anm. 1. 

• Danz Handb. d. D. Priv. R. § 301. Hiibner p. 93. 
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according to German ideas renders a person infamoiisi^' Wliat 
punishments have this result is not settled by writers on criminal 
law," and never will he until they wholly abandon the entire 
doctrine, which is opposed as much to law ' as it obviously is to 
common sense, x 

§ 134. 
. Consequenoei of infiony.— So far as regards the doctrines of pri* 
yate law the consequences of infamy (which are noticed in the 
proper places^) cease as soon as the infamy is e^ctrnguished. Infwmick 
facti ceases to exist as soon as a change of moral conduct can b^ 
proved, and infamia jvHa ends with the period for which it is 
decreed to endure, or by a restitutio fama proceeding from, som^ 
superior power.* 

With respect to public law, infamia, whether jtm$ or facti, 
renders a person incapable of any political rights.^ 

B. LEVIS NOT^ MACULA. 
§ 135. 

Under the name of levis notes macula the Bomans designate 
something similar to infamia,*^ and particularly in this respect that 
certain persons cannot take by will to the exclusion of the brothers 
and sisters of the testator. Such persons are under a levis nota 
macula,^ but who they are the laws nowhere inform us. Ulegi* 

' G. L. Boehmer 1. o. § 7. 

". Qnistorp Gnmds. d. peml. E. 1. Thl. § 77. Note 1. Miiller ad Leyser 
Obs. 172. 

* L. 22. h. t. (3. 2.). Kleinsolirod Gnmdw. d. p. E. 3. Thl. g 83. 

y Hiibner 113. 137. 

' For the doctrines relating to the actio de dolo see Thib. Syst. § 617. ; to the 
querela inofficiosi testamenti ibid, § 988. For the Canon law as to bnrialsy and 
the Gbrman law as to guilds, see Eudorff he, cit, Anm. 2. 
/'A. Eaestner de fama, huins amissione et restitutione* lips. 1730. M. H. 
Griebner de lure prindptun imperii restitaendi fGimam (in op. T. 1.). Schnaa- 
bert Beitr. 1. Thl. Nr. 9. 

' * L. 2. 12. C. de dignit (12. 1.) L. 8. C. de Deonrion. (10. 31.) L. nn. C. de 
infam. (10. 57.) L. 3. C. de re milit. (12. 36.). Sayigny loc. cit. § 79—82. 
, ' Heinecdus de lev. not. mac. (in syllog. opnsc. n. 7.). 

^ L. 27. G. de inoff. test. (3. 28.}. Heineccins praefat. ad opnsc. var. tfyllog. 
G. L. Boehmer L o. § 13. Marezoll loc, cit, pp. 103—105. 246—259. 282—289. 
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tiniate children, however, were certamly not amongst them, for no 
stigma was attached to hastards as such ;® and persons who carry 
on disgusting trades do not seem to have heen included,' although 
such trades are the objects of special laws.s 

§ 186. 
In former times there was a considerable number of persons to 
whom, according to the prejudices of the Germans some stigma 
was attached, and who were consequently not capable of becoming 
members of Guilds or Companies ; this number is, however, now 
reduced to knackers (abdecker) and illegitimate children^ To 
these people attaches the German levis nota macrda, but if all 
confusion of ideas is to be avoided, neither this expression nor the 
word infamia should be made use of; for the person who in this 
sense is disreputable, is not one to whom the Boman levis nota 
macuUiy infamia jv/ris or infamia facti would attach.' The Prince 
can remove this German disgrace^ and the removal is, in the case 
of illegitimate children, called {^^itimatio minua J7b7ia. 

• Piittmaim de qnereL inoff. test, fratr. atque soror. oontra spurios hand 
oompetent. lips. 1772. 
. ' HemeooiiiB Diss. cit. § 32. 

' L. 6. C. de dignit (12. 1.). 

^ Danz he. cit. § 310. 

' Stein V. pflichtw. Testom. % 26. Savigny loc. cit. § 83. 
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CHAPTER III. 

OF THE OBJECTS OP RIGHTS AKD DUTIES 



DIVISION L OP TBS MOST IMPORTANT KINDS OP TJUNSA CTIONS, 

§ 137. 
TransaetioiL Olgeet of riglits.— The object of rights and duties 
has next to be considered* Their object is neither a person nor a 
thing, and can only be a transaction or event (Handhmg).^ A 
thing can only be looked upon as the object of a transaction* 

§ 138, 
A transaction in order to be the object of legal rights and duties 
must b^ possible,^ and must also as a general rule, affect others 
and not be a mere internal act or state. There are, however,, 
cases in which notice is taken of an internal fact or event accom- 
panying an external transaction, but it may be laid down as a 
universal rule that a fact or event wholly internal must be treated 
juridically as non-existing.°^ 

§ 139. 
Fermittedi TTnpermitted.— All transactions are with reference to 
law permitted or not permitted. The first require no further 
remarks ; but the last are capable of being sub-divided into the 
important sections of accidental, free but not imputable, negligent 
and fraudulent. 

^ Compare Bavigny System B. 3. § 106. Zirkler in Weiske Rechtslezikon 
B. 6. p. 105—149. 

» L. 185. de R. I. (50. 17.). 

" § 8. 1, de obi. quae ex delict. (4. 1.) compared with L. 3. $ 3. ad SCt. Maoed. 
(14. 6.). 
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IL-E8FE0IAIXT OF UHTESKITTED TRAVSA0TIOH8. 

§ 140. 

A transaction or event is accidental (camalis) when it results 
from the operation of natural causes over which the human will has 
no control. Such a transaction is not to be considered as that 
of any person." 

A free but not imputable transaction is one which a person 
might have prevented, but of the illegality of which he could not 
become aware.° 

Negligence {culpa, negligentia) is where an illegal act is per- 
formed neither with the intention of disobeying any law nor with 
a morally wrong intention, but under such circumstances that a 
knowledge of the illegality of the act might have been attained. 

Fraud (dolus)^ is where an act is committed by a person whp 
having knowledge of a law disobeys it wilfully and with a morally 
wrong intention. Fraud is also sometimes called culpa/^ which 
taken in such extended sense is then divided into culpa versutia 
and cvipa ignorantiaS 

§ 141. 

Culpa.— Negligence may be shown in many ways. A person 
may either commit some positive and injurious act which he 
ought not to have committed (culpa in its narrow sense), or he 
may leave undone wholly or in part that which he ought to have 

" L. ult. in fin. de administr. tator. (26. 7.) L. 5. § 2. ad leg. Aqnil. (9. 2.). 
Thibaut Yersuche 2. B. Nr. 8. See post § 166. 

• For example L. 25. § 2. ad SCt. Trebell. (36. 1.). See too § 166. 

' L. 7. pr. depoB. (16. 3.) L. 8. § 10. mandati (17. 1.) L. 14. § 2. de onstodia 
{48. 3.) L. 7. § 3. 7. de dolo (4. 3.). For the different opinions respecting 
Musvud culpa Bee Grolman Bibl. fur peinl. R. 1. Th. 1. St. Nr. 1. 3. St. Nr. 3. 
2. B. 1. St. Nr. 5. Klein Archiv 1. B. 2. St. Nr. 10. 2. B. 2. St. p. 216. 
Feuerbach Revision 1. Th. 6. Cap. £. v. Lohr Theorie der Culpa. Giess. 1806. 
4 5 — 7. F. Schoman vom Schadensersatz. Giess. 1806. 2. B. 3 — 10. Lohr 
Beitr. zn der Xheorie der Culpa. 34 — 48. J. C. Hasse die Culpa des Rom. 
Reohts. Kiel 1815. 2te Ansg. Bonn. 1838. f 17—23. Zirkler in Weiske Rechts- 
lexikon B. 3. p. 83—133. 466-^505. 

« L: 5. § 1. ad L. Aquil. (9. 2.) L. 3. depos. (16. 3.) L. 91. § 3. de V. 0. 
(45. 1.). Lahr Theorie §1.2. 

' Avezan oontr. Lib. c. 26. (Meerman Th. T. 4.). Wehm § 3. See the 
next note. 

K 
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done (omissio diligentia). If in the latter case the omission 
consists in not having prevented injury there is what is called 
omissio custodue.^ Custodia in this sense was in point of fact 
recognised by the Romans,' and they were not entirely ignorant of 
the above mentioned distinction between culpa and dUigentia ;^ 
but as a rule the word culpa was taken in a general sense and 
included culpa in the narrow sense above explained as well as the 
opposite of custodia and dUigentia ; and this last word was used 
to express the general notion of a duty to do or not to do.'^ 

§ 142. 
The diligence which a person can be called upon to exercise 
is either the utmost which persons in general can exercise {dUi- 
gentia in abstractor absolute diligence), or such as a person 
usually exercises in conducting his own affairs ^ (dUigentia in 
concreto, relative diligence).^ The opposites of these are con- 

* For the doctrines relating to culpa see H. Cocceii de doll, eolpae et negh- 
gentiae praestat. in qaoUbet negotio. Heidelb. 1672. C. G. Wehm doctr. inr. 
ezplicatr. princip. et caussar. damni. Lips. 1795. 8. cap. 3. 4, the works cited 
in § 140. Kote p. & J. 0. Gensler exero. ad doctr. de culpa. Jen. 1813. 

* L. 13. §. 1. de pign. act. (13. 7.) L. 41. locat. (19. 2.) L. 31. pr. deaot emt. 
vend. (19. 1.). Lauterbaoh coll. L. 13. T. 6. § 37. Waechtler opuso. p. 201— 
203. Of a somewhat different opinion are Lohr Theorie § 12. Schoman Hand- 
buch 2. B. 263—284. Lohr Beitr^e 63—202. Hasse loc. ct^. § 88. & p. 408. 

" Compare for example ad L. Aquil. (9. 2.), where negative acts alone are 
required and where only etilpa is mentioned, with the laws relating to transac- 
tions in which positive diligence is required ; e. g. L. 24. C. de usur. (4. 32.) 
L. 25. § 16. famil. hercisc. (10. 2.) L. 17. pr. de iure dot. (23. 3.) L. 1. pr. de 
tutel. et rat. distr. (27. 3.). 

« § ult. I. de societate (3. 25.) L. 52. § 11. L. 72. eod. (17. 2.) L. 18. pr. 
oommod. (13. 6.) L. 39. § 7. L. 57. pr. de admin, tut. (26, 7.) L. 23. C. eod. 
(6. 37.) L. 7. C. arbitr. tuteL (5. 51.) L. 11. C. mandat. (4. 35.) L, 68. pr. 
de oontr. emt. (18. 1.) L. 6. de administr. rer. civ. (50. 8.) L. 36. de act. e. v. 
(19. 1.) L. 25. § 7. locati (19. 2.) L. 3. de peric. et comm. r. v. (18. 6.) L. 1. § 4. 
de 0. et A. (44. 7.) § 3. I. de emt. (3. 23.) L. 66. pr. solut. mate. (24. 3.) L. 91. 
pr. de V. 0. (45. 1.). Hasse he. cit, § 1—62. 

' There are four cases in which this is required ; see § ult. I. de sooietat. 
(3. 25.) L. 72. pro soc. (17. 2.) L. 25. § 16. fam. ere. (12. 2.) L. 17. pr. de iur. dot. 
(23. 3.) L. 1. pr. de tut. et ration. (27. 3.). Hasse loc. cit. § 69—75. Unter- 
holzner SchuldverhSLltnisse B. 1. § 117. Bosshirt Zeitschrift B. 2. 49. 

* W. H. Briickner de culpa quae concretive talis dicitur. Ten. 1693. 
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sequenily ctdpa in abetracto and in concreto. In cases of doubt 
the words etiljpa and diUgentia are to be taken in the sense of 
absolute.^ 

§ 143. 
Degrees of culpa.— If negligence in its widest sense be con- 
sidered with reference to the pains which must be taken to avoid 
it, it may, of whatever kind, be said to be of various degrees, and 
so consequently may also cvstodia and diligentia.^ By the 
Bomans, however, only absolute culpa has degrees attributed to 
it, and these are two, viz. — 

1. Cidpa lata or the want of that diligence which might be 
expected even of a person of less than ordinary care and 
prudence; and 

2. Culpa levis ^ or the want of that diligence which is taken 
by careful prudent persons. 

The word culpa alone denotes both of these, and there is no 
culpa leviasima as opposed to culpa levis, but the latter as under- 
stood by the Romans rather includes the former as understood 
by the modems.** It is very easy however to imagine a higher 

D. Range legale fundament, onlpae in abstr. et oonoret. Goettmg 1751. Hasse 
loc. eit» § 40. 

* L. 18. pr. oommod. (13. 6.) L. 13. § 1. L. 14. de pign. act. (13. 7.) L. 31. 
ad Leg. Aqnil. (9. 2.). 

* § 3. 4. I. quib. mod. re (3. 14.) L. 1. § 8. depos. (16. 3.) L. 1. § 4. 5. de 
0. et A. (44. 7.). 

* The expression occurs only in L. 39. § 6. de adm. et peric. (26. 7.) L. 47. 
§ 5. de legat. I. (30.) L. 20. C. de neg. gest. (2. 19.) L. 7. arbitr. tut. (5. 51.) 
L. 54. § 2. de adq rer. dom. (41. 1.). 

' This theory first defended by Donellus comm. L. 16. c. 7. is proved on four 
different grounds in the following laws, viz. ; a) L. 36. de act. E. Y. (19. 1.) 
§ 5. I. de locat. oond. (3. 24.) L. 5. § 5. oommod. (13. 6.) L. 25. $ 7. locat. (19. 
2.) compared with L. 23. de R. I. (50. 17.) L. 1. § 35. deposit. (16. 3.) L. 5. 
§ nit. L. 18. pr. commodat. (13. 6.) : further b) § ult. I. quib. mod. re contr. 
obi. (3. 14.) L. 2. § 1. de peric. et comm. r. v. (18. 6.) L. 28. C. locat. (4. 65.) 
L. 13. § 1. de pignor. act. (13. 7.) L. 19. C. de pignor. (8. 14.) ; again c) L. 7. 
0. arbitr. tutel. (5. 51.) L. 22. § 3. ad SCt. Trebell. (36. 1.) L. 20. C. de negot. 
gest. (2. 19.) ; and lastly d) L. 23. de R. I. (50. 17.) L. 108. § 12. de legat, I. 
(30.) L. 17. § 2. de praescr. verb. (19. 5.) L. 10. § 1. commod. (13. 6.). Com- 
pare too Lohr Theorie der Culpa, and bis Beitrage, 55 — 162., especially 
Basse's work as well as his edition of a paper by Le Brun on culpa in 

K 2 
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degree of diligence than that which a person exe^rcises in his own 
affairs, and such greater diligence is, when opposed to cvlpa, often 
denoted by the term diligentia alone.® 



§ U4. 

Consequences of culpa.— The doctrines respecting the legal 
consequences of fraud and negligence rest on the following 
principles/ which, however, are not here accompanied by the 
qualifications stated in other parts' of the System^ and which must 
be attended to in any particular case. 

I. Independently of any contract, a person is bound to use the 
greatest diligence; but he is answerable only for positive acts, of 
themselves unpermitted, and he is not bound to positive diligentia 
or custodia, imless by virtue of some obligation arising from his 
own previous positive acts.8 A person who in good faith uses that 



flavigny Zeitschrift 4. B. Nr. 5. Seuflfert Erort ein?. Lehren Nr. 15. R. F. Q. 
van Zoelen de principiis quibus usi videntor ICti in constituenda doctrina de 
doll et culpae praestatione. Lugd. Bat. 1824. p. 124 — 267. F. Hanel vom 
Sohadensersatz. Leipz. 1823. See contra Schoman Handbuch 1. B. 16 — 36. 2. 
B. 229 — 262. Majer de culpa, eiusque speciebus et gradibus. Tub. 1807. 
Gensler exercit. cit. and his Beitr. zu d. Lehre v. der Diligenz und Culpa. 
Heidelb. 1819 (1827). Peculiar views are entertained by C. F. Elvers de culpa. 
Goett. 1822. P. L. Kritz iiber die culpa. Leipz. 1823. For the dootrmee of 
the German law relating to culpa see R. Maurenbrecher iuris gennanici de 
culpa doctrina. Dusseldorf. 1827. 

« L. 2. § 1. L. 3. de peric. et comm. r. v. (18. 6.). Thus are also to he 
understood L. 5. § 2. commod. (13. 6.) compared with L. 5. § 15. eod. : further 
L. 47. § 6. de leg. I. (30.) compared with L. 22. § 3. ad SCt. Treb. (36. 1.). 
lastly L. 23. de R. I. (50. 17.) compared with L. 25. § 16. fam. here. (10. 2.). 
See the essay by Hasse passim compared with Heidelb. Jahrb. 1815. p. 
947—950, 

' See generally, besides Pufendorf, Wehm und Cocceii 1. c, Prousteau reciL 
ad L. 23. de R. I. (Meerman Th. T. 3.). C. Thomasius de usu praot. doctr. 
difficill. iur. R. de culp. praest. in contr. Hal. 1705. B. H. Reinold D. ad 
L. 23. de R. I. (opusc. p. 303 &c.). C. Waechtler comm. ad. L. 5. § 2. comm. 
et L. 23. de R. I. Viteb. 1680. (in his opusc. rar. ed. Trotz. Trai. ad R. 1733.) 
and the already cited works of Lohr, Schoman and Majer. 

» L. 13. § 2. de usufr. (7.' 1.) L. 57. locat. (19. 2.) L. 8. pr. L. 27. § 9. L. 28. 
§ 1. ad L. Aquil. (9. 2.). Vinnii quaest. sel. L. 1. c. 33. Voet L. 9. T. 2. § 3» 
Cocceii eod, qu, 5. and Wemher lect, c. ib. § 5, are both to be so understood. 
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which in fact belongs to another, as if it were his own, is not 
answerable for any loss or damage.** 

II- If the parties be in some conventional relation two cases 
may occur, viz. : 

1. Something may be agreed upon touching the diligence to be 
used, and then the terms of such a stipulation must be abided by.^ 
Any agreement however by which future firaud or gross negligence 
is permitted is invalid, but a release of all rights of action which may 
have arisen from past fraud, is valid,*^ although the releasor be at 
the time ignorant of the existence of such fraud, but of course, not 
if he is induced by new fraud to give such release.* 

2. If no agreement be made touching the diligence to be used, 
flien it is a rule, that he who derives no benefit is only answerable for 
dolvs and culpa lata, whether damage accrues from acts omitted or 
committed ; ° but he who solely or together with the other derives 
a benefit is answerable for cidpa levis in the sense of the Bomans 
and must exercise the greatest diligence.** A person making a free 
gift and aU like him (as for example, those who exercise an ars 
liberalis) are consequently only answerable for culpa lata,^ To 
this there are the following exceptions — 

a. He who is under an obligatio fa^iendi is bound to use the 
greatest diligence.? 

* L. 25. 5 11. L. 31. § 3. de her. pet. (6. 3.). 

» L. 11. § 1. de act. e. v. (19. 1.) L. 1. § 10. deposit. (16. 3.). 

^ L. 27. § 3. 4. de pact. (2. 14.) L. 6. § ult. de act. e. v. (19. 1.) L. 17. pr. 
commod. (13. 6.) L. 36. de V. 0. (45. 1.) L. 23. de R. I. (15. 17.). See contra 
I/eyser Sp. 516, but see Miiller ad Leyser Obs. 858. 

* Gliick Pand. B. 5. § 370. and Giinther princ. iur. R. § 340. because of L. 
6. § ult. L. 11. § 15. de act. e. v. (19. 1.) L. 14. § 9. de aedil. edict. (21. 1.) L. 
69. § 5. de evict. (21. 2.) are of a different opinion. But they confound the 
merely innominate conlract respecting damages with the nominate contract 
respecting dolus, 

 See Thib. Syst. § 553. Note q. with respect to the above position. 

 L. 5. § 2. L. 10. § 1. commod. (13. 6.) L. 31. m fin. locat. (19. 2.) L. 17. § 2. 
praescr. verb. (19. 5.) L. 108. § 12. de leg. I. (30.) L. 23. de R. I. (50. 17.) L. 
61. § 6. de furt. (47. 2.) § ult. I. quib. mod. re oontr. oblig. (3. 14.). See too 
Thib. Syst. § 553. Note q. 

* L. 1. § 1. si mensor. fals. mod. (11. 6.) L. 18. § 3. de donat. (39. 5.) L. 41. 

% 1. de re iudic. (42. 1.). 

' L. 137. § 3. do V. 0. (45. 1.) L. 189. de V. S. (50. 16.). 
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b. So is he who, unasked, intermeddleB with what does not con- 
cern him ; and this whether he takes the place of a better man or not.4 

c. On the other hand in stricii jwris negotiis a person is only 
answerable for what he does in direct opposition to his duty/ and, 
as against a person to whom delay can be imputed, only for culpa 
lata.* 

III. That care which a person takes in his own affiairs is only 
sufficient where the law is express to that effect. In this place all 
that can be said is, that as a rule, where a person conducts 
the afEairs of others along with his own, and the two are so 
mixed up together as to be inseparable, he is only answerable for 
want of such care as he takes of his own affairs,^ on the ground, no 
doubt, that otherwise he would be compelled to exercise the greatest 
diligence in theuL** 

IV. He who is only bound to take such care as he takes of his 
own affairs, is nevertheless liable for absolute culpa lata (culpa lata 
in aibstracto),* So again, he who is only bound to a little absolute 
diligence must use that diligence which he commonly exercises in 
his own affairs (diligentia in concreto)^ 

V. If a person bound by contract to take care of the property 
of another cannot protect both that and his own property from 
injury he must sacrifice the latter rather than the former.^ Hence 

^ L. 1. § 3d. depos. (16. 3.) §. 1. 1, de obL quae quae, ex oontr. (8. 27.) L. 6. 
§ ult. de negot. gest. (3. 6.). Gluck Pand. 5. B. 361. 362. Lohr Tbeorie 44. 
I^ote 1. Hasse § 99. & p. 413. 414. 

» L. 91. pr. de V. 0. (45. 1.). 

* Ante § 97 note z. and L. 8. § 3. L. 9. § 5. de reb. auot. iud. (42. 5.). 
Lobr Theorie 189. 190. 

* L. 18. pr. oommod. (13. 6.) L. 62. § 1. 2. 3. 11. pro. soc. (17. 2.) L. 3. C. 
de negot. gest. (2. 19.) L. nit. 0. de pact. (5. 14.) L. 25. § 16. fam. here. (10. 
2.) L. 41. de R. C. (12. 1.) L. 40. de negot. gest. (3. 5.) Vinnii qu. sel. L. 1. 
c. 52. Compare also Lohr Theorie 166 — 171. Sohoman Handb. 1. B. 309 — 
314. 329—336. See contra Kritz 179—196. 

" Heidelb. Jahrb. 953. 954. Savigny Zeitschr. 4. B. 216. 217. 230--234. is 
of a different opinion. 

* L. 29. pr. L. 69. § 1. mandat. (17. 1.) L. 24. § 5. solut. matr. (24. 3.). 

y L. 32. depos. (16. 3.) L. 22. § 3. ad SCt. Treb. (36. 1.) Lohr Theorie § 7. 
Hasse he. cit. § 63. 65—67. 

' L. 5. § 4. oommod. (13. 6.) L. 32. depos. (16. 13.). Gesterding alte nnd 
nene Irrthikmer. 433-^37. 
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the role ^ that a person who under such circumstances preserves his 
own property must, in cases of doubt, be presumed to have been 
able to preserve the other> 

YI. He who on the one hand gains more than he need, but on 
the other is the cause of damage for which he is answerable, can 
set the gain off against the loss. But where it is the duty of a 
person to make a profit and not to suffer loss, he cannot of course 
be allowed to set off one against the othet,^ 

VII. As a rule, even sometimes where the question is one 
of punishment, (especially of infajny,) doliut includes culpa lataA 

YIII. As a rule, and in all cases in which there is a passive 
translation of actions @71), heirs are, unless specially favoured,^ 
answerable for the misconduct of those to whom they succeed.^ 

§ 145. 
Evidence of culpa.— In considering the evidence of negligence 
the following principles must be borne in mind. 

1. A person proved to have engaged in an external and un- 
permitted transaction must himself show absence of negligence .9 

2. "Where tiiere is no proof of a person having so engaged two 
cases may occur ; namely — 

A. He may be already in such a position as to be called upon 
to prove an accident,^ and if so, then, whether he be plaintiff 
or defendant, and if the latter, whether he be charged with 



* In acoordanoe with cap. 2. X. deposit. (3. 16). 

* Compare Donellus L. 16. c. 7. Wehm § 13. Lohr Theorie 26—29. Schoman 
Handb. 1. B. 354. 355. Gluok Pand. 13. Bd. 438—442. Gensler p. 24—29. 

« L. 11. de neg. gest. (3. 5.) L. 23. L..25. L. 26. pro soc. (17. 2.). For 
other views see Wehrn § 21. 

•» L. 5. § 2. oommod. (13. 6.) L. 32. depos. (16. 3.) L. 226. de V. S. (50. 16.) 
L. 23. de R. I. (50. 17.) L. 11. § 4. de his qui not. infam. (3. 2.) L. 1. § 2. si 
is qui testam. liber. (47. 4.) L. 1. § 5. de 0. et A. (44. 7.). Several persons 
think otherwise, see Hopfner Comm. § 756. Note 4. See Thib. Syst. § 835. 

* As the heirs of Magistrates and Guardians, L. 4. de magistr. conv. (27. 8.) 
L. 1. C. de hered. tut. (5. 54.). 

' L. 35. 36. pro socio (17. 2.) arg. L. 2. § 2. de V. 0. (45. 1.). 

' For then doliM would be presumed, see Thib. Syst. § 375. near the end. 

•» Thib. Syst. § 407. near the end. 
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negligence or not, he must show that he was guilty of no 
negligence.* 

B. In other cases evidence of negligence must be given by him 
who charges another therewith.^ 

DIVISION 11. OF THE OBJECTS OP TRANSACTIONS, NAMELY, 

THINQS. 

L—JS OEHERAL. 

§ U6. 
By Thing (res) is meant whatever neither is nor can be tlie 
subject of a legal relation,^ but yet may be the object of a legal 
transaction and so mediately also the object of a right. Things 
may of course be regarded from many different points of view, 
but in a work on jurisprudence those divisions only require notice 
which have some juridical importance,™ or bear names the 
meanings of which are not at once obvious. 

n.-SO£TS OF THIHOS. 
1. In commerciOi extra oommeroinnL 

§ 147. 

The first division of things to be noticed, and it is a very 
important one, is that into things in commercio and things extra 
commercivm ; the former class consisting of those things which 
can, the latter class consisting of those which cannot be acquired 
by private individuals. 

Extra commercium are all forbidden things, which no private 



» L. 9. § 4. locati (19. 2.) L. 5. C. de pignor. act. (4. 24.). Weber v. d. Verb, 
zur Beweigf. VI. Nr. 20—26. 

^ Arg. L. 4. 0. de edendo (2. 1.). For the various views of others, see 
Wemher T. 1. 1. 1. Obs. 200. Leyser Sp. 176. m. 5. F. Alef de onere pro- 
bandae oulpae aotori nunquam inoumbente. Heidelb. 1753. (in dieb. aoad. n. 
20.). Quistorp Beitr. Nr. 14. Wehm 1. c. § 20. G. J. F. Meister pract 
Bemerk. 2. B. Nr. 6. Hasse p. 177—180. 404—413. 

> L. 6. pr. L. 222. de V. 8. (60. 16.). See especially E. C. Westphal System 
des B. R. iiber Arten der Sachen. Leipz. 1788. 8. 

^ Sohilhng Institut. B. 2. § 50—67. 
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person should possess," and, according to the Romans, all things 
consecrated to deities {res divini juris) ;° such as — 

1. Res sacra or things which are consecrated to the inunediate 
service of a deity, and which thereby cease to be subject to the 
dominion of man until they are either formally divested of their 
sacred character or seized by enemies.P Things which are 
intended for the mediate service of a deity (res ecclesiastics) 
belong to the class of res universitatis^ but the alienation of such 
things is fettered.^ 

2. Res religiosa, i.e. a place occupied (not merely temporarily)/ 
by a corpse, by a head (at all events if the members are dispersed)^ 
or by a funeral urn :^ such a place is sacred until the removal of 
the corpse, &c., by some public authority or until the place itself is 
taken by enemies.^ A place of burial cannot by itself be 
alienated,^ but it is otherwise with respect to a mere monument.^ 

3. Res sancta, i.e. originally, everything consecrated to the 
tutelary gods, but later, also everything under the special pro- 
tection of the state.y To this class belong town walls, which 
nobody is in the absence of special leave allowed even to repair." 
The changes which these laws have undergone in consequence 
of the doctrines of Canonists and Protestants ought to be 
noticed in the introduction to a work on Canon law.* 

^ L. 4. § 1. fam. herciso. (10. 2.). Hassenpflog Kleine Sohriften B. 1. Leipz. 
1845. Nr. 10. 

" L. 1. pr. h. t. (1. 8.) 

' § 8. 1, h. t. (2. 1.) L. 9. pr. § 1. 2. h. t. (1. 8.) L. 36. de religios. (11. 7.) 
L. 83. § 5. de Y. 0. (45. 1.). ExoeptionB are contained in L. 21. G. de SS. eool. 
(1. 2.) Nov. 120. 0. 10. 

' L. 17. (unglossed) C. eod. Nov. 7. 
L. 2. § 3. L. 40. de relig. (11. 7.). 
L. 36. L. 44. § 1. eod. L. 14. C. eod. (3. 44.). 

' L. 2. § 5. L. 44. pr. D. eod. — Hence the merely alternative duty in oases of 
burial in another's land L. 7. pr. D. eod. 

• L. 12. § 1. eod. L. 2. 4. 9. C. eod. (3. 44.). The right to place a corpse in 
a grave can be given by will, L. 14. (X de legat. (6. 37.). 

• L. 6. § 5. L. 7. h. t. (1. 8.). Bynkershoek Obs. L. 1. c. 5. Yryhof Obs. 
C. 10. 

y L. 8. pr. § 1. L. 9. § 3. h. t. (1. 8.). 

 L. 8. § 2. L. 9. § 4. h. t. (1. 8.) ; see too Hopfner Comm. § 267. 

• Sintenis Civiheoht B. 1. § 40. Nr. 1. 
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S. Publio, Private. 

§ 148. 

Things which belong to the whole state are termed emphatically 
re$ jpvbUciBy but this expression is also sometimes employed to 
denote the property of towns.^ As examples of public tilings 
may be specially mentioned running waters, harbours and 
highways.^ 

As the things of a corporation are divided into res tmiverwtatis 
sensu stricto and patrimonitmi universitatis (see § 115), so may the 
things of the state be divided into res pvbUca tensu stricto and 
patrimonivm populi ; the two divisions being p^ectly analogous. 

§ 149. 

Spedal interdieti lor nudi <lmig8«~-FQr the protection of state 
property,** in addition to the ordinary possessory and petitory 
remedies and to the interdict which can be had by any individual 
who is specially iigured, there are certain interdicts ^ introduced 
by the FrsBtors, and which may be instituted by any member of 
the state ; viz. — 

A. The interdict ne quid in loco sacro JiatS For the purposes 
of this edict res sacra include res sancta 8 (§ 147). The interdict 
may be obtained not only by those whose business it is to protect 
such property but by any private individual,'* and its object is to 
compel the person against whom it is obtained to make good 
whatever he has illegally done and to restrain him for the future.' 

»» L. 15. de V. S. (50. 16.). 

« L. 4. § 1. L. 6. pr. de rer. div. (1. 8.) L. 1. § 3. de flumin. (43. 12.). As 
to a public river see Arohiv fiir civil. Praz. 12. B. Kr. 21. E. H. Hofmann 
Beitr. zur Xehre v. d. Eintheilung d. Sachen. Darmstadt 1831. 1 — 70. 
Sintenis /oc. cit, § 40. 

' For the modem practice see W. H. Puchta iiber die gerichtl. Elagen. Giess. 
1833. § 166. 

« Upon this see L. 1. de loo. et itin. publ. (43. 7.). E. C. "Westphal de 
libertate praediorum. cap. 3 — 12. Eudorff das gem. Civilrecht. § 349. 353. 355. 

' Tit. D. ne quid in loco sacro fiat (43. 6.). Weiske Eechtslexikon B. 5. p. 596. 

» L. 2. 3. eod. 

** L. 2. § 2. ne quid in loco pnbl. (43. 8.). 

* L. 2. § 19. ne quid in loco puhl. (43. 8.). 



B. The interdict ne quid in loco publico vel itinere Jiat which 
can be obtained by any individual and especially if he be bimff^ lf 
a sufferer. Its object is sufficiently manifest from its name.^ 

C. The interdict de loco ptbblico fruendo which can be had by 
any person who has received state property for some special 
purpose, against any one who hinders its due use.^ 

D. The interdict de via publica et si quid in ea factwm esse 
dicatur which can be obtained as well by the overseers of roads 
as by any other person in case a public way is injured, obstructed, 
or not properly repaired by the neighbouring landowners. Its 
object is to enforce restoration or repair .Q' 

£. The interdict de via publica et itinere publico r^ciendo 
which, in case repairs are obstructed, can be obtained by any 
person especially if himself obstructed." 

F. The interdict ne quid influmine pvblicOy ripave ejuBfiat, quo 
peius navigetur; the interdict ne quid in flu/mine publico fiat, quo 
aUter aqua fluat, atque ^uti priore astate ftaxit, and the interdict 
yi in jlumine publico navigare Uceat, all three of which are, as is 
apparent from their names, for the purpose of securing the free 
use of public rivers.** 

G. The interdict de ripa munienda which can be obtained by 
any person who is obstructed in the completion of works useful 
to his own adjoining land and not hurtful to navigation, and who 
is willing to give an indemnity against any damage which may 
accrue within ten years after such completion.? 

3. Corporeal, Incorporeal 

§ 160. 
With respect to their physical properties things are either 

* Tit. D. de lods et itin. publ. (43. 7.) Tit. D. ne quid in loco publico vel 
itinere fiat (43. 8.). Weiske Rechtslexikon B. 5. p. 691. &c. 

' Tit. D. de loco publico fruendo (43. 9.). Weiske Rechtslexikon B. 6. p. 659. &o. 

"* Tit. D. de via publica et si quid in ea factum esse dicatur (43. 10.). 

" Tit. D. de via publica et itinere publico reficiendo (43. 11.). Unterholzner 
Bchuldverhaltnisse B. 2. § 412. 413. 

<* See the thus named tides of the Digest Lib. 43. T. 12. 13. 14. Weiske 
Rechtslexikon B. 6. p. 689. &c. and p. 626. &c. 

' Tit. D. de ripa munienda (43. 16.). 
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corporeal or incorporeal, according as tlieir existence is evident to 
the senses, or is wholly ideal. Incorporeal are not only things 
which, taken individually, exist merely in imagination (as for 
example rights), but also things which, themselves corporeal, form 
as a class, and consequently in idea, the object of a right.*! 

4 Moveable, InmiOTeable. 

§ 151. 
Corporeal things are moveable or immoveable.*" Immoveable 
are — 

A. Things immoveable by nature, i.e. things which cannot be 
transferred from place to place either at all, or at least without 
being destroyed and taken to pieces ; * also things so connected 
with them that separation cannot take place without destruction.^ 

B. Things immoveable by law," i.e. all moveables designed to be 
used permanently with, and to form part of a thing immoveable by 
nature,^ and which have been already applied with that intent and 
have not been again separated after a change of mind.y Moreover 
for certain purposes, and especially with reference to the doctrines 

* Tit. I. de reb. corp. et inoorp. (2. 2.) L, 1. § 1. de rer. divis. (I. 8.) L. 46. 
de oond. ind. (12. 6.) L. 34. § 3. 4. de leg. 1. (30.) L. 94. § I. de solut. (46. 3.). 
C. F. G. MeiBter de philosopMa ICtor. Eomanor. in doctr. de corporibus (opusc, 
n. 10.). See contra Buchholtz Yersnche Nr. 1. See also Fritz Erlautemngen. 
4. Hft. 161—167. Puchta Cursua der Inst. B. 2. § 222. 

' See in general P. Voet de reb. mob. et immob. Ultrai 1666-8. L. G. 
Mogen de vera ao genuin. rer. mob. et immob. indole. Giess. 1760-4. J. G. 
Haerlin de usn theor. pract. distinct, rer. in mob. et immob. Tub. 1715. 
[Note to 8th edition.] 

* L. 18. pr. de act. E. V. (19. 1.). 

* L. 80. § 2. de contr. emt. (18. 1.) X<. 9. de peric. et comm. r. v. (18. 6.) L. 
17. § 3. de act. e. v. (19, 1.) L. 12. § 23. de instruct, vel instrum. (33. 7.). 

"* To these things the expression : iiccessio ret imnwbilis can also be applied. 
V. Buchholtz Vers. Nr. 2. 

« L. 17. pr. § 2, 7. 8.9. L. 13. § 31. L. 14. 15, de act. E. V. (19. 1.) L. 40. 
§ 6. de contr. emt. (18. !.)» A. Eaestner de clausula : was erd-, wand-, band-, 
mauer-, nied-, nagel- und schraubenfest ist. Lips. 1724. — ^With this limitation 
mills in boats belong here. L. 1. § 7. de vi (43. 16.) L. 20. § 4. quod vi aut 
clam. (43. 24.) compared with Gluck Pand. B. 2. § 173. 

r L. 66. § 2. de contr. emt. (18. 1.) L. 17. § 5. 6. 10. 11. L. 18. § 1. de act. 
E. V. (19. 1.). 
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of eautioy all valuable ihings which cannot be removed at one time, 
snch as libraries and stocks of goods, are, in the opinion of some 
practitioners, to be deemied immoveable.^ 

Moveable are all things which do not come imder any of the 
above descriptions.^ A subdivision of such things is made into 
tnoventia and nwbilia (in a narroAV sense), according as they have 
or not the power of spontaneous motion.^ 

§ 152. 

Incorporeal things, and consequently rights, are not themselves 
either moveable or immoveable, but it may be necessary, in order 
to use general language, to treat them as one or the other. In so 
doing the following rules are customarily observed. 

A right which is annexed to a thing (as for example, a real 
servitude, and, at times, the rights of apothecaries and brewers) 
follows the owner of that thing.*^ A right annexed to no thing is 
termed moveable or immoveable, according as its object is the 
former or the latter.^ But this last rule is in truth only useful 
with respect to rights in rem and not to those in persona/niy for the 
latter are universally treated as moveable.® Consequently rent 
which has become due,^ a relief ($ w^hich is due, and the debts of a 
corporation '^ are to be deemed moveable. 

Bights which, like those of pledge, are only accessory to some 
other right are of the nature of their principal.* If the object of 
a right in rem is partly moveable and partly immoveable, the right 
itself must be considered as partaking of both natures.^ 

• I. A. Hellfeld de hypoth. mobil. (op. n. 8.) c. 1. § 11. Wemher lect. c. L. 2. 
T. 8. § 6. 

* Hellfeld 1. c. cap. 1. 

"» L. 93. de V. S. (50. 16.) L. 1. pr. de aedil. ed. (21. 1.). 

* L. 47. de oontr. emt. (18. 1.). 

•* L. 3. § 15. de vi et vi arm. (43. 16.). 

• Leyser Sp. 26. m. 2. 

' Hellfeld 1. c. cap. 1. § 16. 

» C. F. Waloh de privil. pecun. hered. § 14. 

^ Voet Comm. ad P. L. 1. T. 8. § 28. 

> Muller ad Leyser Obs. 115. 

' Voot Comm. 1. c. § 19. 
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6. Fnngibldy not fdngiUD. 

§ 163. 
Another very important division of Chings is that into fdngibk 
and not fungible, or, as some improperly^ have it, into consumable 
and unconsumable. Fimgible things are things of such a nature 
that it is, generally speaking, wholly immaterial whether a person 
has any one in particular or some other like it ; things in which 
this is material are not-fimgible. To the former belong, in cases 
of doubt, all those things which are customarily reckoned by 
number, measure, or weight.™ 

6. Simple, Aggregate. 

§ 154. 

A thing which consists of several parts is said to be simple 
isinguJuJ) if those parts are orgamc^y blended together, L 
aggregate or complex (universalis) if such be not the case." 

A complex thing is called res connexa if its parts are mechani- 
cally connected, and universitas if they are only in idea connected 
and so form a whole. 

An universitas which, for the purposes of succession, consists of 
the inseparable active and passive property of a person is called 
universitas juris as opposed to universitas facii sive hominis, which 
includes every other kind of universitas.^ 



* For example he who buys a pound of cleaning powder buys that which is 
fungible though not consumable. See also Pfizer von der Collation § 210 — 220. 

*" L. 2. § 1. de R. C. (12. 1.). 1. Gothofredi D. de funotione et aequalitate 
in mutuo, in opusc. Lugd. B. 1733. p. 517 &o. Bynkershoek Obs. L. 1. o. 10. 
Oocceii I. C. L. 12. T. 1. qu. 14. 15. A. F. Schott de rebus quae funotionem 
reoipiunt. Lips. 1767. (opuso. p. 212.). Grolman u. Lohr Magaz. 4. B. 138. 
Buohholtz Vers. 23—25. 

' These divisions are based on L. 23. § 5. de R. Y. (6. 1.) L. 30. pr. de 
A. 1. A. P. (41. 2.) L. 30. de usurp. (41. 3.). As the words are new they are, 
as might be expected, understood in different senses by different persons. See 
K. H. Hofmann iiber den Einfluss allgemeiner Pfandrechte &c. Darmst. 1930. 
1—69. Buchholtz Yersuche Nr. 3. Puchta Oursus der Inst. B. 2. § 222. 

^ See especially C. F. Muhlenbruch obs. iur. Rom. Regiment. 1818. nr. 1. 
Arohiv fur civilist. Praxis. 6. B. Nr. 1. 11. B. Nr. 9. 17. B. Nr. 12. Yangerow 
Leitfaden § 71. 
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With respect to an unvoerBitas jwrie, it is a rale that the possessor 
thereof who is hound to deliver up the whole, must also deliver up 
with it every thing which he has received hy means or on account 
of it.P Single things, notwithstanding the maxim that a substitute 
takes the place and nature of that for which it is substituted, do 
not fall within the above rule;^ but nevertheless he who has 
derived a benefit from the thing of another can in general be 
called upon to account for that by which he is still benefited/ 

7. DiviiiUe, Indiviaible. 
§ 155. 

In another view things are divisible (dividtue) or indivisible 
(individuce).* 

Corporeal things are divisible when, although physically undi- 
vided, different parts of them are capable of being the objects of 
distinct proportional rights ; and indivisible in every other case. 
As a rule land is divisible and a chattel indivisible.^ 

Incorporeal things are indivisible when, if taken distributively, 
they do not give pro rata that which is or can be given entirely by 
them taken collectively ; or when they cannot be legally vested in 
a number of persons, each of whom has a right concurrent with 
that of the others." 

' L. 20. § 1. 2. 10. 12. L. 22. de hend. pet. (5. 3.). Heineooii opuso. po«th. 
p. 499 &c. Branchu Obe. Deo. 1. oap. 6. 
*» L. 6. C, de R. T. (3. 32.). Erl. gel. Anz. v. 1749. Np. 24. 
' Ante § 7. Note u. 

* Lynoker de iure rer. individ. ed. A. Hoffiaann. Franoof. 1710. Hotoman 
quaest. illustr. o. 18. et seq. Yinnii qu. sel. L. 1. o. 28. Espeoially Molinaeus 
de divid. et individuis (0pp. T. 2.). Pothier des obligat. Ed. Hutteau T. 1. 
p. 202 — 242. A. C. H. Bakker de obligationibus dividiiis et individuis. 
Lugdnn. Bat. 1822. J. Rubo Erkl&mng der L. 2. 3. 4. 85. de Y. 0., oder iiber 
Theilbarkeit und Untheilbarkeit der Obligationen. Berlin 1822. Bucbholtz 
Yen. Nr. 4. Muhlenbruoh Pand. B. 2. § 224. 326. C. A. de Soheurl de div. 
et indiv. oblig. Erlang. 1835. Warnkonig in Rosshirt Zeitsob. B. 3. 67—92. 
Yangerow Leitfaden § 567. Anm. 2. Waobter im Arcb. f. oiv. Prax. B. 27. 
Nr. 7. 

* L. 8. d. B. Y. (6. 1.). 

« L. 8. de R. Y. (6. 1.) L. 25. § 1. de Y. S. (50. 16.) L. 17. de servit. (8. 1.) 
L. 5. § 15. oonunod. (13. 6.) L. 2. 3. 4. 85. de Y. 0. (45. 1.) L. 29. de solutt. 
(46. 3.). 
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8. Prmeipal, Aoeeuoryr 
§ 166. 
Things considered with reference to one another maybe divided 
into principal (principales) i.e. those which are independent and 
not regarded as part of, or subordinate to anything else, and 
accessory (accesaiones, caussce, causa exterrue) * i.e. those which are 
dependent upon and only regarded as part of or subordinate to 
some other thing. To things accessory belong all appurtenances, 
all outlays on or in respect of a thing, all produce derived from it, 
as well as damages and interests With respect to accessories it is 
necessary to notice the important rule (which is, however, subject 
to certain exceptions) that no person having had aright to demand 
a principal thing with its accessories can recover the latter alone 
if his right of action in respect of the principal thing is gone,' and 
if he has no independent right to the accessories.^ 

A. APPURTENANCES. 
§ 157. 
Appurtenances {pertinentice) denote those accessories which, 
without any express stipulation, pass with a thing into whose 
bands soever it may come, as for example — 

a. All those incidents which are included in the very idea of a 
thing, and pass with it to a possessor as such. 

b. All those things which, according to § § 151, 152, are by law 
deemed to be immoveable in consequence of their relation to that 
which is so in fact ; and therefore by analogy. 

' Accessio is properly that which becomes accessory by external means. 
L. 2. § 1. de in diem addict. (18. 2.) L. 61. § 2. de fort. (47. 2.). •BuchholtK 
Versuche Nr. 6. 

' Tit. D. de usnris, et fractibus, et causis, et omnibus acoessionibus (22. 1.) 
L. 20. de R. V. (6. 1.) L. 31. de R. C. (12. 1.). 

 L. 3. C. de fruct. et lit. expens. (7. 51.) L. 13. C. de usur. (4. 32.) L. 49. 
§ 1. de act. emt. vend. (19. 1). Leyser Sp. 9d, n\ 8. Carpzov L. 2. reap. 79. 
m. 18. Koohy Meditat. 1. Samml. Nr. 24. Archiv fur civilist. Praxis. 1. 
B. Nr. 17. 

• L. 75. § 9. de V. O. (45. 1.). L. 61. § 3. de fortis (47* 2.). Gliick Pand. 
:B. 4. § 331. 
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c. Those things which are similarly related to moveables or 
appurtenances.** 

That a thing which is not part of or necessary to the comple- 
tion of another thing, but was nevertheless destined by its former 
owner not to be separated from it, remains continually as an 
appurtenant thereto, can only be maintained upon the ground that 
a deliberate intention is as binding as a unilateral disposition. 

Things may also be appurtenant by an express provision of 
some law.* There is no presiunption that a thing is appurtenant ** 
to or absolutely inseparable from its principal.* 

B. OUTLAYS. 

§ 158. 
Outlays are of two sorts, viz. : first such as are made on a thing 
itself {iTn/penscB), secondly such as are made not on the thing itself 
but for its improvement {expensai)^ An outlay, as regards its 
result, may be either advantageous or not ; and in the first case 
it may be necessary, i.e. requisite for the preservation of the thing ; « 
or useful, i.e. such as increases its ordinary utility ; ^ or extravagant 
(voluptva^ria) i.e. such as merely renders the thing more agreeable.* 
Extravagant outlays, moreover, under certain circumstances, may 
not be advantageous.^ 

* L. 49. de oontx. emt. (18. 1.) L. 44. de evict. (21. 2.) L. 12. § 6. de 
instraoto (33. 7.). Berger oeoon. L. 2. Th. 2. n. 7. SinteniB Civibecht 

B. l.§41. 

* 0. F. Hominel Pertmenz iind Erbsonder. Eegister. 6te Anfl. Leipz. 1805. 
E. 0. Westphal V. den Pertdnenz-St. eines verk. Hauses. Hal. 1778. Gesterding 
neue nnd alte Irrthumer 301 — 390. G. L. Funke doctr. de pertinentiis 
aedificiomm immediatis. Lips. 1824. (also in German under the title of Funke 
die Lehre von den Pertinenzen. Chemnitz 1827.). 

* S. Stryk de probat. pertinentiarum. Frk. ad V. 1688. in Diss. Vol. 4. n. 3. 
« Leyser spec. 100. 101. 

' This is not a Roman distinction L. 14. § 1. comm. div. (10. 3.) L. un. § 5. 

C. de rei uz. (5. 13.). J. N. de Wening-Ingenheim de impensis earumque 
restitutione. Heidelb. 1841. 

» L. 1. § 1. L. 14. pr. de imp. in rem dot. (25. 1.) L. 79. pr. de V. S. (50. 16.). 
"» L. 14. § 1. de imp. in rem dot. (25. 1.) L. 79. § 1. de V. S. (50. 16.). 

* L. 79. § 2. de V. S. (50. 16.) L. 7. pr. L. 14. § 2. de imp. in rem dot. 
(25. 1.). See too Pfizer von der Collation § 255. 

k L. 28. 29. 38. de R. V. (6. 1.). 

h 
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C. PRODUCE OR FRUira 
§ 169. 
Produce (Jructtts) properly signifies that which is engendered 
by a thing (in its narrowest sense) by virtue of its own inherent 
powers : whether that which is so produced is usual or not 
is however of no moment {fructus ordinarius or extraordinarius)} 
That which is not yielded by a thing proprio vigore as is the case 
with money, and that which is not produced by a thing in its 
narrowest sense, as is the case with a slave child, are not included 
in the term produce.™ 

§ 160. 

HaturaL—Produce is divided into strictly natural (fructus mere 
naturales) and artificial (fructus indvstriales), according as to come 
into existence it does not or does require human aid." 

Produce, of whichever sort, if not yet disannexed firom the 
principal thing is said to be in suspense (pendentes) ;^ if dis- 
annexed it is further distinguished into separated and collected 
(separati and percepti) : 

Collected (percepti) is that disannexed produce which has 
already by some means or other become subject to the power of 
the person entitled to it. 

Separated (sepa/rati) is that disannexed produce in which this 
has not happened.? But produce which, like the young of 
animals, is not usually disannexed by man is firom the moment of 
disannexation considered as collected.^ 

Collected produce moreover is said to be existing (exstantes) if 

» L. 77. de Y. S. (50. 16.). See especially Wolffradt D. (praes. Q. L. 
Boehmer) sistens theor. general, de acquis, fhict. GK)ett. 1783. Sect. 1. 0. 
E. Heimbacli die Lehxe v. d. Fruoht. Leipz. 1843. 

•» § 37. 1. de rer. div. (2. 1.) L. 7. § 12. solut. matrim. (24. 3.) L. 28. § 1. de 
usuris (22. 1.). Thibaut civil. Abh. 36. 36. 

" L. 45. de usnr. (22. 1.) L. 48. pr. de A. R. D. (41. 1.). against tiiis 
division see Heimbacli ubi supra 40 — 43. 

» L. 44. de R. V. (6. 1.) L. 27. pr. de usufr. (7. 1.). 

p L. 78. de R. V. (6. 1.) L. 13. qmb. mod. usufr. amit. (7, 4.) L. 12. § 5. de 
usufr. (7. 1.) L. 48. pr. de A. R. D. (41. 1.). Perennonius animadv. L. 1. o. 5. 
(Otto Thes. T. 1. p. 597). Heimbach ubi supra 43—92. 

^ L. 28. pr. de usur. (22. 1.) Cocceii I. C. L. 7. T. 1. qu. 8. 
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still in a person's possession ; and consumed {c(ynsumti) if used 
up or, consequently, parted with by him.** 

Produce which has not been taken by the person in possession 
of a thing, and which either he himself or the owner of the thing 
might have taken, is said to be neglected (percipie'ndi),^ 

§ 161. 

CSviL— That which is not produced out of a thing, but is 
received by one person for its use by another or by way of com- 
pensation for its diminished utility cannot properly be called the 
produce of that thing, but is nevertheless juridically treated- as 
produce and is distinguished from that already spoken of (and 
which is then called natural) by the term civil {fructus naturales 
et cimles).^ The above divisions (§ 160) are not applicable to 
civil produce. Nevertheless, it is a recognised principle, that when 
a person in consideration of produce which is civil enjoys that 
which is natural, the civil produce is, so far as regards him who 
ought to receive it, considered as collected as soon as the natural 
produce has been in fact collected by the person entitled to 
receive it." 

§ 162. 

Civil produce includes more particularly interest and reward 
for hire. Of the last nothing requires notice in this place, the 
first is however of great consequence and can only be discussed 
with advantage after an explanation of the principal doctrines 
relating to damages and value.* 

' L. 28. § 2. de pignor. act. (13. 7.) L. 4. § 2. D. fin. reg. (10. 1.) § 35. I. 
de rer. div. (2. 1.) L. 22. C. de R. V. (3. 32.). 

• L. 33. L. 62. § 1. de R. V. (6. 1.) § 2. I. de offic. iud. (4. 17.). Weber zu 
Hopfiier § 333. Note *. 

» L. 62. pr. de R. V. (6. 1.) L. 34. de usuris (22. 1.) L. 121. de V. 8. (50. 
16.). Against this expression see Heimbaoh ubi supra 29 — 40. 

« L. 25. § 2. L. 26. L. 58. pr. de usufr. (7. 1.) Voet Comm. L. 7. T. 1. § 30. 
L. 18. Tit. 6, § 9. contra Heimbaoh ubi supra, 91. 

* In thus rendering the German word InteressBf which seems to have a 
meaning somewhat similar to that of onr word interest in the expression *^ all 
one's estate and interest," the translator is aware of the objections which may 
be urged against the term lie has chosen ; he knows however of no other word 

L 2 
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D. DAMAGEa 
§ 163. 
By damage {damnum) in general, is meant diminution of a 
person's property.^ If property already actually acquired be 
depreciated the damage is termed positive (damnum emergens 
positivum) ; whilst the damage resulting when the acquisition of 
gain is prevented is termed negative (damnum negativum, lucrum 
interceptum sire ce88ans),y 

§ 164. 
JEstunatio.— The word (Bstimatio taken in a loose sense com* 
prehends whatever is agreeable,^ but in a juridical sense it has 
reference to damage whether positive or negative.*^ The Bomans 
sometimes used the word to express only that which can be 
demanded over and above the market value of a thing (^vera rei 
{estimation quanti res est),^ at other times to express only positive 
damage.^ The expression quanti ea res est however also denotes 



whioh so nearly conveys the meaning denoted by the Latm astimatio and the 
Oerman Interesse, To have used the word interest would have created endlees 
confusion from its also denoting per centage. 

• For the doctrines respecting damages and value, see especially I. M. 
Magnus de eo quod interest. (Meerman Thes. T. 3. p. 294.) G. de Gast C* in 
Tit. 0. de sentent. quae pro eo quod interest. (Meerman Thes. T. 6. p. 762.) 
G. Catiani de eo quod interest. (Meerman T. 7.) H. Donellus ad leg. lustiniani 
de sent, quae pro eo quod interest prefer, s. liber de eo quod interest. 1596. 
also in his Oomm. L. 26. G. Yallii lib. sing, ad L. un. C. de sent, quae pro eo 
quod interest (Otto Th. T. 1.). Wehm doctr. explicatrix prinoipior. damni etc. 
cap. 1. 6. I. F. Malblanc obs. quaedam de eo quod interest. Tub. ISOl. F. 
Hanel vom Sohadensersatze. Leipz. 1823. Fritz Er^ut. 3. Hit. p. 71 — 105, 
J. R. V. Wening-lngehheim die Lehre vom Schadensersatz. Heidelb. 1841. 
Puohta Pand. § 224—226. 

7 L. 3. de damn. inf. (39. 2.) § 10. I. de leg. Aquil. (4. 3.) L. 2. rat. rem. 
haber. (46. 8.) L. 2. G. si quis aliquem testar. proh. (6. 34.) L. 2. § 11. 12. ne 
quid in loco publico. (43. 8.). 

• L. 19. ad exhib. (10. 4.). 

• L. 21. 22. 33. ad L. Aquil. (9. 2.). 

»» L. 27. §. 5. ad leg. Aquil (9. 2.). L. 1. pr. L. 3. § 11. uti poss. (43. 17.) L. 
9. de in lit. iur. (12. 3.) L. 1. § 20. de tut. et rat. (27. 3.) L. 50. pr. L. 80. § 1. 
de furt. (47. 2.) L. 179. L. 193. de Y. S. (50. 16.) Malblanc § 4. 5. Savigny 
System B. 5, app. XII. § 1 — 7. 

' L. 71. § 1. de furt. (47. 2.). 
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the entire value, i.e. the whole of a person's interest in a 
thing.** 

§ 165. 
Damage and value may be measured either by common opinion 
(market value) or by the individual feelings of the person injured.^ 
In the former case the value {astimatio) is termed communis, in 
the latter singularis ; but different meanings are attached by 
different persons to these words.' As a rule, anything may be tlie 
object of a person's affections ;P even things fungible (§ 153) may 
be so if they be not claimed merely as some of a class.** 

§ 166. 
Damage.— With respect to its cause, damage is either — 

1. Accidental (casuale); i.e. caused by some irresistible force 
whether acting upon a person or not ; * or 

2. Free {non casuale, liberum) ; and this again may be indirect 
or direct according as it does or not arise from the due exercise 
of a right.^ 

Direct damage again may arise but not be attributable either 
to negligence or to fraud. In such a case the damage is free 
but not imputable {damnum directum nee dolosum nee culposum)^ 
If, however, direct damage arises solely from either negligence 
or fraud the damage is said to be direct and absolute (d. directum 
absolutum, mere eulposum, mere dolosum); and if it arises from 



* L. 17. pr. L. 18. pp. § 1. 4. de dolo (4. 3.) L. 68. de rei vind. (6. 1.) L. 11. 
de stip. praet. (46. 5.) L. 8. § 2. ratam rem (46. 8.) L. 4. § 7. de damn. inf. 
(39. 2.) L. 1. § 5. ne vis fiat (43. 4.) Savigny loc, cit app. XII. § 8. 

* L. 6. § 2. de operio (7. 7.) L. 33. ad L. Aquil. (9. 2.) L. 64. pr. mandat. 
(17. 1.) L. 1. pr. de act. e. v. (19. 1.) L. 63. pr. ad L. Falo. (35. 2.). 

' Compare Wehm loc, cit, § 6b, § 65. not. 12. 

^ The contrary is supposed by C. Thomasios de pret. affect, in res fungib. 
non cadente. Hal. 1701. cap. 1. § 25 &c. 

*^ Proof of this may be derived not only from the nature of the thing but 
also from the rule genus cum genere compensandum. 

* L. 6. § 2. ad L. Aquil. (9. 2.) L. 20. commod. (13. 6.). Averan. int. L. 2. 
0. 26. 

^ L. 6. pr. L. 31. in f. L. 45. § 4. ad L. Aquil. (9. 2.) L. 26. de damn. inf. 
(39. 2.) L. 7. § 4. quod vi aut clam (43. 24.). 
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and is remotely caused by both together it is termed mixed 
{mixtum)} 

§ 167. 
CompensatioiL^ The legal doctrines relating to damages and 
compensation may be thus stated : 

1. He who has to make compensation generally, is only bound 
to make good that damage which is a certain necessary conse- 
quence of his own wrongful act, and which could not be averted 
by the other person {damnum ex re) ™ but is not bound to make 
good the loss of a gain merely possible or damage which was 
avoidable by the person injured (damnvm extra rem datum^^ 

2. In no case in which the person injured is entitled to a certain 
determinate thing, can more than double its market value be 
obtained; unless indeed the obligation to make compensation 
arises from a crime.^ Attempts are frequently made in all sorts 
of ways to limit the operation of this obscure law.P 

3. The liability to make good the value of a thing may arise 
from any of the ordinary sources of obligations, as from fraud, 
negligence, (and consequently from delay) and from contract.** No 
one is usually bound to make good damage which is indirect,^ 

' See for example L. 30. de pignor. act. (13. 7.). F. C. T. Hepp die Zurech- 
nung. Tiib. 1838. § 8. 9. 

" § 10. I. de L. Aquil. (4. 3.) L. 3. si quadrupes (9. 1.) L. 7. pr. L. 23. pr. 
§ 2. ad L. Aquil. (9. 2.) L. idt. qui effad. (9. 3.) L. 3. de condict. fart. 
(13. 1.) L. 13. pp. de act. e. v. (19. 1.) L. 19. de usur. (22. 1.) L. 35. pr. de 
legat. ni. (32.) L. 78. de R. I. (50. 17.). 

" L. 19. de peric. et comm. r. v. (18. 6.) L. 21. § 3. de act. E. V. (19. 1.) 
compared with L. 2. § 8. de eo qnod oerto loco (13. 4.). DoneUus, comment. 
L. 26. c. 23. Seusfert Erort. einz. Lehren. Abth. 1. Nr. 20. For several 
diffei^nt opinions see in Yaudius quaest. L. 2. qu. 8. Pfeiffer vermischte 
Aufsatze. 1803. Nr. 5. Schoman vom Schadensersatz 2. B. 84 — 142. Oesterding 
Nachforschnngen 1. Thl. 3—27. 

^ L. un. C. de sentent. quae pro eo quod interest (7. 47.). W. Sell Jahr- 
biicher B. 1. Nr. 5. 

' Compare for example Wehm 1. c. § 56. 61. 

1 L. 45. de contr, emt. (18. 1.) L. 25. § 2. ad SCt. Treb. (36. 1.) L. 2. § 8. 
de eo quod certo looo (13. 4.) L. 1. pr. de act. e. v. (19. 1.) L. 13. pr. ratam 
rem hab. (46. 8.). 

' L. 3. § 7. de incend. ruin, naufr. (47. 9.) L. 9. § 1. de condict. oauss. 
dat. causs, non sec. (12. 4.). Compare L. 9. § ult. L. 31. ad L. Aquil. (9. 2.). 



DAMAGES. 151 

^ 166) or which arises from his accidental or free, but not impu- 
table act.' If in the last case the law imposes a duty to make 
compensation it is, in general, limited to the market value of the 
thing.* 

4. Mixed damage is to be treated exactly as if it were direct and 
absolute " § 166). 

5. According to the generally received opinion damage which 
arises from fraud or cidpa lata is to be measured by the value 
peculiar to the person injured, but in less culpable cases by the 
common value ^ (§ 165) ; but yet the affections are never con- 
sidered as the object of compensation,^ and the distinction is 
said to arise from the fact that, in cases of fraud and gross negli- 
gence," evidence of the common value * can be obtained by the 
oath of the person injured,^ whilst in other cases such evidence 

• L. 60. de R. V. (6. 1.) L. 6. § 2. L. 7. § 2. L. 30. § 3. ad L. Aquil. (9. 2.) 
L. ult. in f. de administr. et perio. tutor. (26. 7.). Thibaut Vers. 2. B. Nr. 8. 
Hepp loc, cit 19. Vangerow Leitfaden § 571. Anm. 2. The contrary opinion 
is newly put forward by I. F. A. Diedemann obs. iur. oiv. de danmo et panperie. 
Lips. 1804. cap. 1. 

» L. 2. § 4. de leg. Rbodia (14. 2.) L. 74. § 1. de evict. (21. 2.) L. 26. § 2. ad 
set. Treb. (36. 1.). 

• L. 16. de vi et vi amu (43. 16.) L. 48. § 4. de furt. (47. 2.) L. ult. de 
oondict. furtiv. (13. 1.) L. 13. de negot. gest. (3. 6.) L. 11. §. 1. locat. (19. 2.). 

* The following passages are more especially relied upon L. 68. de R. Y. 
(6. 1.) L. 4. § 4. L. 6. § 3. de in litem iureiur. (12. 3.) L. 16. § 3. de pignor. 
(20. 1.) L. 40. pr. de damno infect. (39. 2.) L. 64. pr. mandati (17. 1.) L. 2. 
C. de in lit. iur. (6. 64.). Thomasius Diss. cit. cap. 3. For somewhat different 
opinions see Wehm 1. c. § 64. Gliick Pand. B. 4. § 333. Nr. 2. Contra Sohoman 
vom Schadensersatz 2. B. 90 — 96. 

y L. 6. § 2. de operio (7. 7.) L. 33. ad Leg. Aquil. (9. 2.) L. 63. pr. ad leg. 
Falc. (36. 2.). Corasius misc. cap. 6. misc. 1. F. L. Wirschinger iiber das 
ioramentum in litem. Landshut 1806. § 66. 68. 82. 83. Drummer Theorie des 
Wurderungseides. Bamberg 1806. 30. Miihlenbruoh Pand. B. 2. § 369. 
Yangerow Leitfaden § 671. Anm. 3. see contra Schdman vom Schadensersatz 
2. B. 164. GlQck Pand. 12. Bd. 421—437. Gesterding Naohforsch. 1 Th. 
27—44. Schweppe R. Priv. R. 1. B. § 203. F. 0. Schwaize m Zeitsch. f. 
Rechtspflege f. Sachsen B. 4. Leipz. 1844. Nr. 17. 

VL. 4. S 4. L. 6. § 3. de ID lit. iur. (12. 3.) L. 2. C. eod. (6. 63.). 

* L. 1. pr. de in lit. iur. (12. 3.) Unterholzner Schuldverhaltnisse B. 1. $ 
129. Schroter in Linde Zeitschr. B. 7. 396. 

^ Against the limitation of this oath to actions in which restitution or exhi- 
bition is sought see (L. 68. de rei vind. (6. 1.) L. 5. pr. depositi (16. 3.) 
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can only be obtained from external sources. Of course in order 
that such compensation may be demanded the requisite degree of 
negligence must be imputable on the general principles relating to 
culpa. 

6. No one is answerable for damage caused by another, un- 
less he be bound, and be in a position to prevent the damage, or 
unless he wrongfully urge the other on.* 

§168. 
Condiotio tritioaria.— It is very commonly believed that in trans- 
actions atricti juris, no damages could originally be recovered, 
but that at a later period an action for this peculiar purpose was 
introduced under the name of the condicdo triticaria^ It is more 
probable, however, that the triticaria merely expressed that the 
condictio was adapted for the recovery not of a certain sum of 
money, but of something else.^ The question is wholly immaterial 
in a practical point of view, since, whatever the nature of the trans- 
action, a right to damages is now recognised, and the remedy for 
them is no longer known by any technical name.^ 

E. INTEREST. 

§ 169. 
By interest (usurai) is meant that which a person is bound to pay 

Schxoter loc, cit. 362. Savigny System B. 5. app. Xlll. Nr. 3.), see Unter- 
holzner Sohuldverhaltnisse B. 1. § 130. Pachta Oursos B. 2. p. 182. Sintenis 
Civilrecht B. 1. § 29. p. 275. 

<" L. 5. § 13. L. 19. 20. oommod. (13. 6.) L. 41. looat. (19. 2.) L. 31. pV. de 
act. emt. (19. 1.) L. 20. oommun. divid. (10. 3.). Wehm § 2. Yoet Comm. 
L. 10. T. 3. § 4. 

^ For different theories see Noodt Comm. L. 13. T. 3. Leyser Sp. 160. 
Westenberg de oauss. obi. Diss. 7. c. 6. Waohendorff de cond. tritic. (in his 
trias Diss. Trai. 1730). Strauch de eod. argum. len. 1670. Weiske Beohts- 
lezikon B. 2. p. 909. 

« L. 1. de oond. trit. (13. 3.) Comp. with L. 12. de novat. (46. 2.). Thomasius 
ad Huber L. 13. T. 3. § 1. Cocceii I. C. L. 13. T. 3. qu. 1. Pufendorf T. 2. 
Obs. 41. Gliiok Pand. 13. Bd. § 843. Gans Obligationenrecht 48—56. 65— 
80. 85—88. Rubo Erklar. der L. 2. 3. 4. 85. de V. 0. Berlin 1822. p. 22— 
32. 64—87. Savigny System B. 5. app. XTV. Nr. 33—39. 

' Cocceii 1. o. qu. 11. 
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by way of remuneration or damages for the permitted or unper- 
mitted use of the fungible things of another ; the payment being 
made in things of a like nature with those enjoyed and at some 
general rate fixed by law or agreement/ 

§ 170. 
If there were no special positive laws relating to interest the 
obligation to pay it would be necessarily referred to the same 
sources firom which other obligations spring, and the rate of 
interest payable would be considered entirely matter of agreement. 
But the Mosaical and the Canon laws prohibit the taking of any 
interest,** and even if we neglect both of these and turn to the 
Roman or German law, we shall find many special provisions 
which relate both to the cases in and the rate at which interest is 
payable. These laws deserve a close examination. 

§171. 
The sources of an obligation to pay interest are as follows :* 
I. All the usual sources of obligations ; consequently — 

1. Agreements (vsura conventionalea) ; but by the Roman law, 
an obligation to pay iuterest could not be effectually imposed by 
a pa€tu7n adjectwm, if the principal transaction was by its nature 
gratuitous.*' 

2. Unpermitted transactions {vsura punitoriai) ; ' hence interest 
is payable — 

t L. 13. S 20. de act. e. v. (19. 1.) L. 8. § 4. L. 17. § 8. h. t. (22. 1.) L. 23. 
25. G. h. t. (4. 32.). See especially G. Salmasius de modo usurar. Lugd. Bat. 
1639. I. F. QrouoviuB de usuris centesimis et foenor. unoiar. ibid. 1671. Qt, 
Noodt de foenore et usnr. (in opp. T. 1.). 

* Tit. X. de usuris (5. 19.). Gompare I. H. Boehmer I. E. P. L. 5. Tit. 19. 
I. D. Michaelis de mente et ratione leg:is Mos. usur. prohibente. Erf. 
1746. 

» See generally A. D. Weber Vers, iiber das Giv. R. Nr. 3. Fritz Erlaut 
Hft. 3. p. 23—33. Rudorff gem. Givilrecht § 219. 

* L. 3. G. de usur. (4. 32.). Weber he. cit, § 4. The exceptions are found 
in L. 6. § 1. L. 7. de nautico foenore (22. 2.) L. 30. b. t. (22. 1.) L. 12. 23. 
C. h. t. (4. 32.) Nov. 136. o. 4. 5. Noodt L. 3. o. 2. 

1 Against this division see Unterholzner Schuldverhaltnisse B. 1. § 156. 



154 THINGS ACCESSORY. 

A. Except in transactions stricti juris^'^ by every delaying debtor 
(vsii/ra morce) ; " 

B. By every one who wrongfully prevents another from 
employing his own money ;° 

C. By every one who, being entrusted with another person's 
money, neglects it ; p 

D. By every one who, not being authorised so to do, uses the 
money of another person for his own benefit.*! 

3. Independently of the above sources, an obligation to pay 
interest arises by virtue of general law — 

A. From pollicitations/ 

B. From testamentary dispositions ;* 

C. Where a person does not lend his money out for employment, 
but himself employs it usefully for the benefit of another ;* 

D. Where interest is obtained by using another's mouey, not 
in an unlawful way but still, under such circumstances that he 
who obtains the interest has no right to apply it to his own use." 

IL Special legal provisions by which — 

1. Minors, in case of every deferred payment by their debtors,* 

" L. 22. de donat. (39. 5.). Noodt L. 3. o. 12. This as well as what is 
referred to in note k is now obsolete. Grass Gollat. iur. R. Sect. 6. I. F. Hom- 
betgk zu Yach de usur. in contract, strict, iur. sec. rec. imp. de A. 1600. § 139. 
Marb. 1730. 

° L. 24. depos. (16. 3.) L. 32. § 2. h. t. (22. 1.). Hartitzsch Prakt. Rechts- 
fragen. Leipz. 1840. Nr. 454. 

* Arg. L. 33. pr. ad L. Aquil. (9. 2.). Leyser Spec. 244. m. 5. Buchholtz 
jurist. Abh. 169. 170. Note 1. 

^ L. 19. § 4. de neg. gest. (3. 5.) L. 7. § 3. L. 15. L. 58. § 1. de admin, tutor. 
(26. 7.). 

1 L. 38. de neg. gest. (3. 5.) L. 28. in f. depos. (16. 3.) L. 10. § 3. mandat 
(17. 1.) L. 1. § 1. h. t. (22. 1.) L. 7. § 10. 12. de admin, et per. tut. (26. 7.) 
L. 1. C. de usur. pup. (5. 56.). 

' L. 10. de polHc. (50. 12.). 

' L. 3. § 6. de ann. legat. (33. 1.). 

» L. 2. L. 19. § 4. de neg. gest. (3. 5.) L. 12. § 9. mandat. (17. 1.) L. 67. § 2. 
pro socio (17. 2.) L. 3. § 1. 4. de contrar. tut. act. (27. 4.) compared with 
L. 10. § 5. de in rem verso (15. 3.). 

« L. 19. § 4. de negot. gest. (3. 5.) L. 10. § 3. mandat. (17. 1.). 

* According to Madai I^hre v. d. mora 152. only in legacies and bonae fidei 
contractus. 
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even though they be not chargeable with delay, can claim 
customary interest ; y 

2. The Fisc is empowered to demand 6 per cent., even in the 
absence of any contract, but is never bound to pay interest except 
when succeeding to some other person bound to pay it ; * 

3. The buyer of a thing (not on credit) is, even though he be 
not chargeable with delay, bound to pay interest from the time 
the thing is delivered until its price is paid or duly deposited;* 

4. Whenever interest has been for ten years paid on capital, 
the right to which is not disputed, that same interest is held, 
at least by many persons, to continue payable ;*' 

6. No interest is however payable in respect of the withheld 
produce of a thing to be restored,^ accessio accessionis non dutur ; 
but an exception was made in favour of an heir in respect of 
produce derived before the litis conteatatio. 

Interest in all the above mentioned cases, except in those 
distinguished as I., 1, 2, and 3, A, B, is called vsurce legales, 

§ 172. 
Bate of interest— The rate of interest may be fixed either by 
agreement or by legal enactment. 

Where interest is payable by law, interest at a rate not higher 

y L. 87. § 1. de leg. 2. (31.) L. 26. § 1. de fideio. Hb. (40. 6.) L. 3. C. in 
qnib. oauss. in int. rest, non est nee. (2. 41.) L. 5. G. de oot. e. y. (4. 49.) 
Weber loc» cit § 3. According to many there is an exception when the debtor 
is not aware of the debt, Miiller ad Leyser Obs. 439. 

« L. 17. 5. 5. 6. L. 43. h. t. (22. 1.). But see P. G. L. W. Waldeck Contro- 
versen-Entscheidnngen. 1. Th. 143—154. 

• Tatican. Fragm. § 2. L. 13. § 20, de act. e. v. (19. 1.) L. 5. C. eod. (4. 49.) 
L. 18. § 1. h. t. (22. 1.) L. 2. C. eod. (4. 32.) compared with Stniben 4. B. 
102. Bed. Pufendorf T. 3. Obs. 170. MuUer ad Leyser Obs. 437. Weber 
he. eit, § 7. 

^ Especial reliance is placed on L. 6. pr. § 1. h. t. (22. 1.) compared with L. 
7. C. eod. (4. 32.) L. 28. C. de pact. (2. 3.). For the different opinions see 
Leyser Sp. 143. m. 7. 8. and Wemher lect. oomm. L. 22. T. 1. § 9. Gesterding 
alte und neue Irrthiimer Nr. 1. Gluck Pand. 21. B. § 1130. W. Muller civ. 
Abh. Giess. 1833. Nr. 6. H. Keller in Sell Jahrb. B. 3. Nr. 5. 

* L. 16. h. t. (22. 1.) compared with L. 51. § 1. de hered. pet. (5. 3.) L. 18. 
de his quae ut indign. (34. 9.). Noodt L. 2. c. 12. 



166 THINGS ACCESSORY. 

than what is allowed by law is termed legal (legales, UgitinuB)^ 
and that which is higher is illegal {illicit^, mordentes). 

The rate of interest which in doubtfiil cases is fixed by usage, 
or some other way besides law and contract, is called customary. 

The rate of interest which is payable by contract may be fixed 
or not by the terms of the contract; if it be not fixed the 
customary rate of interest is to be paid ;^ if it be fixed and the 
capital is to be repaid with interest at the stipulated rate on a 
day named, the same fixed rate of interest continues payable, 
even after the day is passed, so long as the capital remains due.^ 

§ 173. 
Illegal intare8t.~The most important principle relating to 
interest is that certain rates of interest only can be made payable 
by agreement, and that the rate of interest payable otherwise than 
by agreement is also limited in amount. The most modem 
doctrines of the Boman law are : 

I. With respect to interest made payable by agreement : persona 
iUvstres, and others of higher rank cannot stipulate for more than 
4 per cent., merchants not more than 8 per cent., and other 
persons not more than C per cent. Interest at the rate of 12 per 
cent, {nauticum foenus) is allowed only when payable for insurance 
against the perils of the sea (pecunia trajectitia) or of other 
dangerous places,^ or where the debt consists of some fungible 
thing other than money.* As a general rule then, 6 per cent, is 
ihh highest rate of interest which can be made payable by 
agreement even to the Fisc.** 

II. With respect to interest payable by way of penalty or 
otherwise than as above, 6 per cent, is the general limit : * but a 
person who is in a position to demand interest by way of penalty 

^ L. 34. de R. I. (50. 17.). Voet Comm. L. 22. T. 1. § 8. 

• Arg. L. 13. § ult. locat. (19. 2.). Carpzov. P. 2. 0. 30. def. 5. 

' L. 5. de naut. foen. (22. 2.). Noodt L. 2. o. 7. Staryk U. M. P. L. 22. 
T. 2. § 2. see especially M. H. Hudtwalker de foenore nautioo Romanorum. 
Hamb. 1810. Weiske Rechtdexikon vol. 4. p. 318. 

' L. 23. L. 26. § 1. C. de usur. (4. 32.). Noodt L. 2. c. 8. 

^ L. 3. C. de fisci usur. (10. 8.). 

' L. 26. § 1. C. cit. 
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can require a higher rate if he can show that 6 per cent, is 
inadequate under the circumstances of the case;^ if he fails to 
show this there is no law to prevent him from insisting upon 
the legal rate of interest.' 

These general rules which are laid down in the Code are subject 
to certain exceptions.™ There are special laws by which 12 per 
cent, is payable — 

1. By him who does not obey a legal judgment within four 
months after its publication ;° 

2. By him who refuses compensation for that which is expended 
by another upon a thing belonging to both ;° 

3. By him who, not being authorised so to do by another, 
fraudulently and of his own accord applies to his own use the 
money of that other.? 

There are also some cases in which only 4 per cent, is payable.** 

§174. 
By the laws of the German empire the only invariable rules are 
that the purchaser of a perpetual annuity cannot demand more than 
6 per cent, for his capital,!* and that in case of a loan remaining un- 
paid after the time fixed for its repayment 5 per cent, is also the rate 
of interest recoverable, unless it can be shown that that rate affords 

^ L. 3. de in lit. iureiur. (12. 3.). Contra Malblanc de eo quod interest. 
Tub. 1801. § 8. 

' Stryk cautel. oontr. S. 2. c. 1. § 26. Contra Lauterbaoh ooll. L. 22. T. 1. 
§ 24. Hofacker prino. iur. R. G. T. 3. § 1848. 

" Nov. 158. pr. Those therefore are wrong who in consequence of L. 26. C. 
oit. think with Yoet L. 22. T. 1. § 2. that the special laws are repealed. 
I. Strauch de oentes. usur. len. 1672. pag. 51. 52. 

 L. 2. 3. C. de usur. rei iudio. (7. 54.). 

** L. 4. C. de aedifio. privat. (8. 10.). 

' L. 7. § 4. L. 54. de admin, tutor. (26. 7.)rL. 38. de negot. gest. (3. 5.). 
Strauch 1. c. A. D. Weber foe. cit § 6. Note 11. Gliick Pand. 15. B. § 955. p. 294. 
225. See contra Yoet 1. c. § 2* I. G. Bauer de usuris sorti imputand. vel 
repetendis. Lips. 1760. (op. T. 1. n. 26.). Pnchta Pand. § 228. Note aa. 

«» L. 3. § 2. ad. Leg. Falc. (35. 2.) L. 12. pr. C. de her. pet. (3. 31.) Nov. 2. 
0. 4. Nov. 22. c. 40. § 4. 7. Nov. 34. Buchholtz jurist. Abh. Nr. 23. 

'-R. Pol. 0. 1530. Tit. 26. § 8. R. Pol. 0. 1548. Tit. 17. § 8. R. Pol. O. 
1577. Tit. 17. § 9. Tit. 20. § 6. [The translator is not sure that a perpetual 
annuity is what the author means.] 
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an inadequate compensation.^ This isame rate of interest is made 
payable upon all debts contracted during the thirty years war.^ 
The above rule respecting annuities may he fairly extended by 
the argvmentum ab absurdo to all cases in which interest is stipur 
lated to be paid, but if this extension be deemed unwarrantable the 
following additional rules require to be stated : 

1. Only in cases of purchases of annuities can 5 per cent, be 
made payable by agreement ; in all other cases the Canon law 
will apply, and consequently all interest must be deemed pro- 
hibited ; " 

2. Only in cases of loan is the rate of interest for deferred 
payment 6 per cent. ; all other transactions and breaches of duty 
for which interest might be payable fall within the absolute 
prohibition contained in the Canon law. 

If, on the other hand it be held, in accordance with practice, that 
the law above referred to fixes 5 per cent, as the general rate of 
interest, whether payable by virtue of an agreement or otherwise,* 
then that law must be deemed to apply to those cases in which, by 
the Roman law 12 or 8 per cent, may be agreed to be paid, 
as also to those in which 12 per cent, is payable without any 
agreement, but not to cases of nauticum fosnus, for they are not 
purely cases of interest and do not come within the prohibition.^ 

• Dep. Absch. v. 1600. § 139. 

« J. R. A. V. 1654. § 174. 

"^ In the oonfiision which exists with respect to this, it has been forgotten 
that a law totally repealed does not come again into operation because some 
portion of it is re-enacted, see Savigny System B. 1. § 42. Note e. J. Gh. v. 
Meiem Ged. v. der Rechtmass. d. 6ten Zmsthlr. Hannov. 1732. and his 
Antwort auf die sogenannte Resultat. d. Meiersohen Gedanken 1734. Hufeland 
Beitrage 1. Hft. Nr. 2. Hugo Civ. Mag. 2. B. Nr. 7. Danz Handb. d. D. 
priv. R. 2. B. § 204—206. Refutation der Meierschen Gedanken. Frkf. &. 
Leipz. 1734. Gerstlacher Handbuch d. D. Reichsges. 10. B. 119. Weber 
iiber die nat. Verb. § 66. Nr. 3. Fritz Erlaut. Hft. 3. p. 46—63. 

' Danz he, cit, 205. 

y See contra Loyser Sp. 244. m. 7. Wemher P. 6. Obs. 316. Schweppe R. 
Priv. R. 1. B. § 197. and in support of the text see Lauterbach CoUeg. L. 22. 
T. 1. § 23. Hellfeld iurispr. for. § 1335. Hommel rhapsod. Obs. 718. 
MuUer ad Leyser Obs. 438. and to some extent Stryk IT. M. P. L. 22. T. 1. § 
14. 15. But see Thibaut civilist. Abh. p. 122—124. 
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It is held by some that more than 6 per cent, may be promised 
to be paid in any transaction which is undertaken from mere 
liberality.* 

§ 175. 

In Germany many contracts very similar in their nature to 
interest contracts have become common ; such are, for example, 
contracts relating to insurance and life annuities ; as, however, 
such transactions are governed by laws purely German and are 
whoUy independent of any principle of Koman law, this is not the 
place to treat of them. 

§ 176. 

Interest limited by Capital.— A second very important rule is, 
that accumulated interest exceeding in amount the capital on 
which it is payable (ultra alterwm tantwm) cannot be demanded.^ 
The later laws which extend this rule to interest already paid are 
unglossed and do not extend to Germany.^ The above rule, more- 
over, it is thought, does not apply — 

1. To a debt owing to a town ; « 

2. To a case in which the debtor defers payment, and the 
creditor can show that repayment of the capital with an amount 
of interest equal to it does not afford sufficient compensation ; ^ 
but this opinion seems unwarranted. 

It is clearly erroneous to hold with some persons ^ that the 
rule now alluded to has ceased to be applicable at all ; such a 

 Wemher lect. oomm. L. 22. T. 1. § 8. Muller 1. o. Obs. 441. 

» L. 26. § 1. de cond. indeb. (12. 6.) L. 9. pr. h. t. (22. 1.) L. 4. § 1. de naut. 
foen. (22. 2.) L. 10. C. de usur. (4. 32.). Qenerally I. P. de Ludewig de 
different, iur. R. et G. in nsoris, praesert. ultra alt. tant. Hal. 1740. I. G. 
Langsdorf yon den ubutIb ultra alter, tant. Manhem. 1778. W. Sell. Jahrb. 
B. 1. Nr. 2. 

^ L. 29. 30. C. de usur. (4. 32.) Nov. 121. 138. Pufendorf T. 1. Obs. 14. § 4. 
That the prohibition has now entirely ceased is the opinion of GlUck Pand. 21. B. 
106. 107. ; but the Canon law and Roman law do not differ as to ik^ prohibition 
of usury. See Yoet Comm. L. 22. T. 1. § 19. 

« There is no authority for this ; but the unglossed Nov. 160 is usually thus 
understood. 

•* Muller 1. 0. Obs. 445. But see Vangerow Leitfeden § 671. Anm. 4. 

« See Muller 1. o. Obs. 443. and as agreeing with him on other grounds, Gliick 
Pand. 21. B. 107—115. 
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doctrine is neither founded upon the pretended peculiarity of the 
German constitution, nor upon the ancient usage of the imperial 
courts. It is also erroneous to hold with others/ that interest 
must still iTe payable after it has equalled the amount of the 
principal if the interest is due by virtue of a judgment ; «f or if the 
debtor is guilty of fraudulent delay '^ or if with his creditor's money 
he has bought something yielding profit ; ' or if he has to pay a 
yearly annuity by way of interest;^ or if the contrary were agreed. 
It is not, however, denied that the- principal may be more than 
doubled by the interest being paid and then re-lent as new capital ;^ 
but this is no exception to the rule in question. 

§ 177. 

Componnd interest— The last important rule is that compound 
interest {anatocismus) is illegal. The prohibition extends as well 
to agreements that unpaid interest shall be added to the original 
capital (anatocismus conjunctus), as to agreements that such 
interest shall be left in the hands of the debtor as an entirely new 
capital (anatocismus separatum). The present rule has no excep- 
tion ;" it applies even where by novation one creditor or debtor 
takes the place of another;" but it does not apply to cases in 
which in point of fact interest is not made payable on interest as ; 

1. "Where, without any intention of fraudulently evadiug the 

' Langsdorf 2oc. cit. oap. 1. Stniben 1. B. 123. Bed. Pufendorf T. 1. Obs. 14. 
Wemher P. 8. Obs. 309. Mevius P. 7. Bee. 2. 3. 4. 

' For this does not affect the nature of the Obieoti litis. L. ult. C. do nsnr. 
rei iudioatae (7. 54.). Lauterbach 1. c. § 27. 

■* For usury laws ought even to prevent the ruin of bad citizens. 

* We have only to ask whether a person who enjoys such profit is on that 
account to be under a liability limited only by the demand made against him. 

^ The ordinary reason given that here the capital is irredeemable is juridically 
speaking unsatisfactory. 

> Hellfeld iurispr. for. § 1134. 

 L. 23. C. de usur. (4. 32.) L. 3. pr. C. de usur. rei iud. (7. 54.) Meditat 
tiber versch. R. M. 2. B. Nr. 63. Struben 5. B. 64. Bed. Berlich P. 2. Dec. 
268. giyes a number of exceptions on equitable grounds. But see H. de 
Cocceii de anatocismo. Sect. 5. (Exero. T. 1. n. 87.). Franzke resol. L. 1. c. 10. 

» L. 28. C. h. t. (4. 32.). Cocceii 1. c. S. 2. § 2. 14. Cramer Obs. iur. un. 
T. 4. Obs. 1239. See contra Wemher P. 5. Obs. 16. 
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law, interest is in fact paid and then re-lent ;^ for by payment the 
character of interest is lost : 

2. When one person has to pay interest on the debt of 
another:? 

3. In cases of such annuities as do not in fact partake of the 
nature of a per centage ;n but it is otherwise where a person relies 
on the pecuniary interest he can show himself to have in the matter 
in question/ 

§ 178. 

Effect of Tinuy.— Usury being considered as forbidden by the 
Deity no one can renounce even by oath the protection thrown 
upon him by the laws which prohibit the taking of high rates of 
interest:* and all transactions serving as a cloak to usury are 
void.* Prepayment of interest is, unless made for usurious 
purposes, considered legal," and only prevents the creditor from 
calling in his principal until the time for which such interest is 
payable has elapsed.^ 

If illegal interest has been paid, then ; 

1. If the debtor still has the principal and he has, whether 
knowingly or not, paid too high a per centage, the principal itself 
is by the payment of the excess ipso jure diminished ;y 

2. If by mistake more interest than is due is paid either at or 
after repayment of the principal, the excess can be recovered as 

• Coooeii 1. o. § 3. 4. 

p L. 7. § 12. L. 9. § 4. d. de admin, tutor. (26. 7.). Mevius P. 6. Deo. 328. P. 8. 
Deo. 249. Stmben 5. B. 56. Bed. See an anomalous oase in Thib. Syst. § 806. 

1 Berlioh 1. o. n. 29. and some others except annuities entirely. 

' H. de Cocceii Diss. cit. Sect. 4. § 5. see eontra Berlioh P. 2. Concl. 38. n. 33. 

' cap. 6. X. de iureiur. (2. 24.) cap. 13. X. de usur. (5. 19.). R. Pol. 0. 
1577. Tit. 17. § 8. Cocceii 1. c. S. 1. § 20. 

» R. Pol. 0. V. 1577. Tit. 17. § 8. Leyser Sp. 247. C. F. Walch de usurar. 
pravitate sub palliat. transact. len. 1773. Madihn Misoellen 1. Sch. Nr. 14. 15. 

• Pufendorf T. 3. Obs. 68. MiiUer ad Leyser Obs. 486. G. J. F. Meister 
praot Bemerk. 1. B. Nr. 2. Gliick Pand. 21. 70—74. 

• L. 57. pr. de pact. (2. 14.) L. 2. § 6. de dol. mal. et met. except. (44. 4.) 

7 L. 26. § 1. C. de usur. (4. 32.). A. B. Weber de usur. indeb. solut. (now 
in his Vers. 1. B. Nr. 4) § 23. Gottschalk dis. For. T. 3. nr. 32. Other modes 
of reckoning are supported by Leyser Sp. 245. m. 10. MtiUer 1. c. Obs. 440. 
£. Roder Abhandl. Qiess. 1833. p. 84. 

M 
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money paid though not due.* From the general principles already 
adverted to (§ 79), it might be shown that the capital is ipso jure 
reduced by an intentional illegal payment of interest, and that 
any excess advisedly paid contrary to law after the return of the 
principal can be recovered back ;** but there are also special laws 
to this efTect.** 

The doctrines relating to the penalties incurred by breaches of 
the usury laws belong to Criminal Law. 

§ 179. 

Hode of payment— Unless there be some stipulation to the 
contrary expressed or implied, interest is payable in kind, the 
same as the capital.^^ As interest is only an accessory no action 
lies for it if the action for the principal be extinguished, unless 
the duty to pay interest has some independent foundation, which 
is now considered to be the case if there be any contract for its 
payment.** 

§ 180. 

Cessation of interest— The obligation to pay interest ceases ; 

1. Upon payment, or that which is equivalent to payment, of 
the principal ;® 

2. When the accumulated interest is equal in amount to the 
principal;^ 

3. By the so-called purgatio mora (§ 98), when the interest is 
payable on account of delay ; 

4. By a release express or implied.^ The last occurs when for 

* L. 26. pr. § 2. de oondict. indeb. (12. 6.). 

 For usury is prohibited with a view to benefit debtors. 
^ L. 18. C. de usur. (4. 32.) cap. 6. X. de iureiur. (2. 24.) cap. 13. X. de usur. 
(5. 19.) Gottschalk disc. for. T. 3. nr. 32. Thibaut Vers. 2. B. 6. Abb. 

Nr. in. 

•= Leyser Sp. 243. m. 3. compared with Muller Obs. 483. 

^ L. 26. pr. C. h. t (4. 32.). Mevius P. 3. Dec. 420. Struben 1. B. 63. 
Bed. Quistorp Beitr. n. 58. Noodt L. 3. c. 14. Archiv. fur civilist Praxis 1. B. 
Nr. 17. See ante § ld6. 

• L. 7. h. t. (22. 1.) L. 19. C. h. t. (4. 32.). 
' See ante § 176. Note a. 

« L. 17. §l.deusur. (22. 1.). 
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several years (but for how many is nowhere stated) the debtor has 
paid less than the stipulated amount of interest, for then he need 
only in future pay as much as he has been accustomed to pay.** 
If a debtor is unable to pay interest in consequence of being 
arrested, the creditor suffers if he has himself unlawfully occasioned 
the arrest, but otherwise the debtor is not excused unless upon 
the grounds explained in § 96 when treating of delay.' 

r, INTERUSUMUM. 

§181. 
JiiMeoxait'^Interuswitmiy^ or commod/u/m reprcesentationis,^ is 
different from interest. When a debtor pays with the assent of 
his creditor a debt before it is due and that debt bears no interest, 
the debtor may require to be allowed something by way of 
discount for the advantage thus accruing to the creditor. This 
allowance for early payment {reprasentatio) is termed Intertisuriwn, 
The amount of allowance upon which the debtor can insist is 
much disputed. According to Pinkard ™ and Carpzov," the 
allowance is the customary rate of interest from the day of 
payment up to the day originally fixed for payment According 
to Hofriann ° the allowance is the difference between the whole 
amount which the debtor would have paid on the day named, and 

•» L. 13. pr. L c. L. 5. 8. C. eod. (4. 32.). Gluck Comm. 21. B. p. 66—69. 
HartitzBoh prakt. Reolitsfrageii. Leipz. 1840. Nr. 496. See contra Eritz Abh. 
liber Materien des Givilreohts. Leipz. 1824. Nr. 3. 

* For the different ideas see Struben 4. B. 102. Bed. Pufendorf T. 3. Obs. 
170. Voet L. 22. T. 1. § 19. Muller ad Leyser Obs. 437. A. D. Weber 
Yersnobe III. § 7. Baumann oomm. ad L. 13. de usuris. Lips. 1827. Gester- 
ding alte a. neue Irrtbumer. 2. B. Nr. 14. Unterbolzner Verjabrungslebre 
§ 266—337. Schweppe R. Priv. R. 1. B. § 194. 

^ L. 66. pr. ad leg. Falc. (35. 2.) L. 9. § 8 de peoulio (15. 1.) Fritz Erlaut 
Heft. 3. p. 128—138. 

1 L. 1. § 10. ad leg. Falc. (35. 2.) L. 1. § 2. 12. L. 2. § 1. de dote prael. 
(33. 4.) L. 24. § 2. sol. matr. (24. 3.). 

"■ C. H. Horn de interusurio § 13. 

» Carpzov P. 3. Dec. 275. 

^ 0. A. Hoffinann app. prud. oecon. P. 1. p. 383. Von richtiger Bereobn. 
des Intemsurii. Leipz. 1735. J. H. W. Eirohhoff de commodo repraesenta- 
tionis Sundiae. Yangerow Leitfaden B. 3. § 587. 

M 2 
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that sum which, with simple interest for the intervening time, 
equals that amount (interusurium mnplex). But neither of these 
principles of reckoning can be adopted. The only principle 
which is correct, at least theoretically and in general,^ is that 
stated by Leibnitz,** according to whom the debtor is entitled to 
deduct the difference between the whole amount which he would 
have paid on the day named, and that sum which, with compound 
interest for the intervening time, equals that amount. There is 
here evidently no inMngement of the law which prohibits the 
taking of compound interest (§ 177).^ Some persons consider 
that both Hofinann's and Leibnitz' principles are correct, Bach 
according to circumstances.^ 

' L. 3. § 2. L. 88. § 3. ad L. Falo. (35. 2.) contain refined distinotionB for 
two cases. From one of them a rule which favours Hofinann's view may be 
historically deduced. Schrader civil. Abh. 2. Abtbl. 147—190. Seuffert Erort 
einz. Lehren Abth. 1. Nr. 19. F. Zaoharia iiber die richtige Berechnnngsart 
des Interusurii. Greifsw. 1831. has, by some confused ideas regarding AruUo* 
cismtis, come in effect to the same conclusion. 

* G, Gt, Leibnitz medit. iurid. math, de interusurio, in Act. erud. ann. 1683. 
p. 425. Weiske Rechtslezikon B. 5. 636. 

' A. G. Eaestner progr. pro iustit. calculi interusur. Leibnit. lips. 1747« 
Deutsches Museum 1783. 9. 10. St. Hommel Rhaps. Obs. 306. E. A. Lieben 
Gedanken iiber d. Frh. v. Leibnitz und Hofinann's verscbiedene caloulos 
interusurii. Dresd. 1788. 0. Zimmermann Uber Anatocismus und Interusu* 
rium. Frkf. 1797. Nr. 48—133. 

 I. M. Scbneidt Spec, arithm. ad mater, de usuris, antichresi, interusurio et 
redit. ann. applicat. Herbip. 1784. 
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CHAPTER IV. 

OF THE FOUNDATION OP RIGHTS AND DUTIES. 

 — 

DIVISION I. OP THEIR CREATION AND EXTINCTION OTHERWISE 

THAN BT PRESCRIPTION 

L-THETTl CBEATIOH. 

L Hediate and Immediate rights and duties. 

§182. 
Bights and obligations can only arise by virtue of something 
external to the law.* As a general rule they do not arise in the 
absence of an exercise of will in some transaction, bilateral or 
unilateral, legal or illegal ; but a right or a duty may be annexed 
by law to some other kind of event." If the foundation of a right 
or a duty be some event which cannot be expressed by any special 
technical word, the right or duty is said to be immediate, or simply 
ex lege, all other rights and duties being termed mediate.'^ This 
division is, however, becoming less and less precise,y as is also 
the corresponding division, founded upon it, of actions into 
dativce and nativce* In this portion of the work the general 
doctrines only which relate to expressions of will can be properly 
investigated.* 

* I. 0. Westcnberg de causais obligat. (op. T. 2. n. 3.). 

** See for example Tit. I. de oblig. quae quae. ex. contr. (3. 27.) Tit. I. de 
obi. quae quas. ex delict. (4. 5.). 

* L. 1. pr. L. 62. pr. § 5. de 0. et. A. (44. 7.). Thibaut Vers. 1. B. Nr. 
12. & 2. B. p. 25. 26. Unterholzner Schuldverhaltiiisse B. 1. § 12. 

^ Meurer Jur. Abb. u. Beob. 1. S. Nr, 1. Weber iiber nat. V, § 
30—32. 

' I. A. Frommann ooUatio act. dativarum cum nativis. Tub. 1683. 

' Some of these doctrines more properly belong to the general principles 
respecting contracts ; see the 8y$tem § 368 —434. 
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2. Legal traniaetionB. 

§183. 
Eormal, informaL— Expressions of will from which legal rela- 
tions arise, are termed legal events or transactions.^ If they 
are required by law to be in a particular form, they are said to be 
formal {legis actio in the old civil process, and generally actus 
legitimus).^ In certain formal transactions agency was not by the 
Roman law allowed, nor could any condition or limitation of time 
be annexed to them.^ To such is the expression a^itus legitimi more 
particularly confined. In some of these transactions (as in 
successions by heirs) agency was not allowed, simply because the 
name of the principal himself had to be inserted in the formula, 
and the peremptory exclusion of conditions and limitations of 
time also arose from the pertinacity with which old forms were 
adhered to. Nevertheless, in other cases (as in the appointment 
of Guardians) these doctrines are reasonably explicable from the 
very nature of the transaction.*^ 

§184. 
In every transaction it is necessary to distinguish between its 
essential, usual and unusual constituent parts {essentialia, naturalia, 
accidentalia). The want of the first renders the transaction void. 
Both the latter may be absent ; but the absence of the usual or 
presence of unusual parts will never be presumed.^ A complete ex- 
pression of will is an essential constituent part of every transaction.* 

^ There are many definitioiis, see v. Buchholtz jurist. Abh. Nr. 9. Sohilling 
Instit. B. 2. § 69. 

« Gail inst. I. 184. IV. 12—31. 96. 108. L. 123. pr. de R. I. (50. 17.) com- 
pared with L. 77. eod. L. 21. C. de haeret. (1. 5.). Dirksen Beitrage Nr. 4. 
Dupont in commentarium IV. Gaii. Lugd. Bat. 1822. 

•■ L. 77. de R. I. (50. 17.) Vatican. Fragm. § 329. 

* Compare Maranus G. ad L. 77. de R. I. (op. T. H.). Alciat parerg. L. 3. 
c. 4. Cuiacii obs. L. 15. o. 16. Ritter ad Heineccii histor. iur. L. 1. § 46. 
J. G. Bauer de aotib. legitimis. lips. 1748. (opusc. T. 1. n. 14.). Hopfner de 
legis actionibus et actibus legitimis (appx. to his commentary). 

' L. 27. § 3. de pact. (2. 14.) L. 6. § 1. L. 11. § 1. de act. E. V. (19. 1.) L. 3. de 
R. C. (12. 1.) L. 72. de contr. empt. (18. 1.). Averaniiint. L. 4. c. 12. n. 12—28. 

' L. 25. qui test. fao. poss. (28. 1.) L. 9. C. eod. (6. 22.). H. de Gocceii de 
iure circa actus imperfectos. Frkf. ad V. 1699. Vinnii qu. sel. L. 2. c. 17. 
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§ 185. 

Tlie existence of any transaction as a matter of fact requires 
prooi^ and if the transaction consists of several others, each one 
must be separately proved.^ If the essential parts of a transac- 
tion be satisfactorily proved and established generally, the 
observance of the requisite legal forms will be presumed/ 

§186. 

Every transaction must, in cases of doubt, be in its proper legal 
form, otherwise it will be invalid.^ The invalidity, however, of 
one transaction does not extend to others in which the requisite 
legal forms are duly observed,^ unless the latter are only 
accessory transactions depending on the essential parts of the 
first, or unless the existence of the first be absolutely necessary to 
that of the others; for in neither of these cases do the doctrines of 
conversion (§ 80) apply.™ On grounds of manifest equity a judge 
may dispense with the exact observance of legal forms in all those 
cases in which such forms are not imposed for the express pur- 
poses of protection (as is the case in testaments, &c.)" The 
invalidity of a transaction continues ° until some new event renders 
the transaction valid.P 

§187. 

Of present assent— There are four kinds of will in a judicial 
sense, viz. : 

^ L. 13. § nit. de public, in rem act. (6. 2.). S. Gentilis de solennitat. 
qnaten« in quoque act. intervenir. deb. vel interesse praesum. Nor. 1617. 
Henoch de praesumt. L. III. pr. 132. 

* Compare § 8. I. de fideiussor. (3. 20.) L. 30. de V. 0. (45. 1.) L. 14. C. de 
oontr. stipnlat. (8. 38.) L. 25. pr. de adopt. (1. 7.). Weber v. der Beweis- 
fuhrung YI. n. 30. 31. 

^ Ante § 79. 80. 

> L. 29. de nsnr. (22. 1.) L. 34. pr. L. 36. § ult. G. de donat (8. 54.) L. 
2. 5. 7. 8. 0. de inoffic. don. (3. 29.). 

 L. 27. fiam. hero. (10. 2.) L. 7. § 1. de reoept. arbitr. (4. 8.) L. 1. C. de 
posth. hered. inst. (6. 29.). 

» L. 183. de E. I. (50. 17.). Compare Miiller ad Leyser Obs. 5. 

• § 1. 2. L de inutdl. stip. (3. 19.) L. 83. § 5. de V. 0. (45. 1.). Averan. 
interpr. L. 4. c. 22. 

9 L. 1. pr. de reg. Caton. (34. 7.) L. 42. de usurp. (41. 3.) L. 4. § 32. de doli 
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1. Express, when evidenced by word of mouth, by writing,** or 
by gesture ; *" 

2. Tacit, when evidenced otherwise ; ^ 

3. Presumed, when the existence of the will is not proved but 
is probable on general grounds ; * 

4. Fictitious (consensus fictus), when the will being neither 
proved nor presumable," is nevertheless treated as existing.* 

§ 188. 
No general rule can be given for the purpose of ascertaining the 
existence of a tacit will,^ but each case must depend upon its own 
particular circumstances. It can only be stated generally that no 
certain determination of will can be inferred from an ambiguous 
transaction,^ and that if only one construction can be put upon it, 
the person whose will is in question, can avoid the consequences 
which would attach to his assent (but of course not a liability 
attaching on other grounds) by protesting that he does not in fact 
mean that which prima facie might be supposed.* 

§ 189. 
Presumed consent being uncertain, cannot, as a general rule, 
give rise to any juridical relation unless there be some special law 



exo. (44. 4.) L. 4. 27. 65. § 1. de Ritu (23. 2.) pr. I. de nupt. (1. 10.). Savigny 
System B. 4. § 203. 

' L. 38. de 0. et A. (44. 7.). 

' L. 52. § 10. eod. L. 17. de novat. (46. 2.) L. 21. pr. de legat. 3. (32.) L. 
1. § 3. de adsign. lib. (38. 4.). 

' R. T. Heyne de voluntatis taoite patefaotae et praesomtae yi. Dresdae 1840. 
Savigny System B. 3. § 131. 132. 

* Schilling Instit. B. 2. § 86. 

' L. 4. pr. L. 7. pr. in quib. oaus. pign. tao. (20. 2.). 

« L. 6. eod. L. 21. C. de procurat. (2. 13.), Weber uber dienat. Verb. § 24, 
Savigny System B. 3. § 133. 

y L. 8. S 1. de proour. (3. 3.) L. 16. de SCto Maoed. (14. 6.) L. 2. § ult. solnt, 
matrim. (24. 3.) L. 2. pr. ad municip. (50. 1.) L. 1. C. de filiisfam. (10. 60.). 
Noodt de pact. cap. 2. (Op. T. 1.) J. G. B. Harlin v. d. atiUsohweigenden 
Einwilligung. Tubing. 1814. 

" L. 2. § 1. L. 3. 4. 57. pr. de pact. (2. 14.). Struben 1. B. 107. Bed. 

* Miiller ad Leyser Obs. 572. 
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to that effect. But it is an important, though not a universal,^ 
rule, that consent may be presumed when one person conducts the 
affairs of another who does not dissent, and when a person 
knowingly allows that to happen which it is his duty to prevent ; ^ 
but, of course, the person whose will is thus presumed must be 
capable of attending to his own affairs.^ 

§ 190. 
Batihabition.— A transaction invalid at first may become vaUd 
by the subsequent approval {ratihabitio) (§ 80) of him who is or 
becomes capable of ratifying it.^ By a valid ratihabition an 
invalid transaction is as a rule ^ so strengthened that it is to be 
deemed valid from the very first;* but the nature itself of a 
transaction unilateral at its commencement is not changed, even 
although the approving party may be as unable to contest the 
validity of that which he has ratified as if he had originally 
consented to it.^ Confirmation by the supreme power of a state 
may be regarded as a sort of ratihabition, but does not, in cases 
of doubt, alter the nature of the confiimed transaction.* 

* L. 142. de R. I. (50. 17.) cap. 43. de R. I. in 6. (5. 12.). H. de Cocceii de 
silentio (Ex. T. 1. n. 43.). H. Brokes Obs. 6. Cramer de taoente oonsentiente 
(Op. T. 2.). Gluok Rechtsf: 2. B. Nr. 27. Gotz Beitr. 2. B. 4. St. 
Nr. 26. 

« L. 5. C. ad set. Vellei. (4. 29.) L. 6. § 2. L. 18. mandati (17. 1.) L. 7. 5 1. 
L. 12. pr. de sponsal. (23. 1.) L. 12. de evict. (21. 2.) L. 38. § 1. de donat. int. 
V. et U. ^24. 1.) L. 60. de R. I. (50. 17.). See too Savigny System B. 3. § 132. 

•> L. 110. § 2. de R. I. (50. 17.) L. 3. § 2. de tribut. (14. 4.). 

* But not for example when the period for the transaction is expired, L. 24. 
pr. ratam rem hab. (46. 8.). 

' For exceptions see L. 4. § 6. de offio. proo. (1. 16.) L. 65. § 1. de R. N. (23. 
2.). which can be well explained by the nature of the jus publicum. Miihlen* 
bruch Pand. B. 1. § 100. 

« L..7. C. ad set. Mao. (4. 28.) L. 25. C. de donat. int. V. et U. (5. 16.). 
See contra Hufeland Geist d. R. R. 1. B. 199—227. Gliiok Poud. 17. B. § 
1026. Fritz Erlautenmgen 1. Hft. 203—205. < 

. *• L. 9. de neg. gest. (3. 5.) L. 20. § 1. mandat. (17. 1.) L. 60. de R. I. (50. 
17.) L. 3. e. de R. V. (3. 32.) L. 20. e. fam. here. (3. 36.) L. 3. e. de contr. 
stip. (8. 38.). But see e. T. Weloker ad L. 9. de negot. gest. Giess. 1813. 

* L. 1. § 2. de reb. eor. (27. 9.) cap. 1. 3. 4. X. de confirm. (2. 30.). Mevius 
P. 1. Dec. 6. P. 7. Dec. 232. Arch. f. civ. Prax. 4. B. Nr. 17. 
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n.-EXTnrcnoH of bights akd duties. 

§ 191. 
Bights and duties considered with reference to their duration 
are governed by the fundamental rule that they continue to exist 
until some special circumstance arises which causes them to cease, 
and that they then cease so far only as is rendered necessary by 
such circumstance. As moreover rights may be exercised in more 
ways than one, actively or passively, another fundamental rule is 
that a person who by agreement or law has lost only his liberty 
to sue is not thereby deprived of the other modes of exercising 
or enforcing his right.^ But it is specially declared that when a 
law, framed only for the benefit of debtors, deprives the creditor 
of his power of suing his debtor,^ or gives to the debtor a defence 
to an action brought by his creditor, the whole of the latter's 
right is extinguished."* These rules were not however logically 
carried out to their full extent by the Bomans." 

§ 192. 
According as the destruction of a right is entire or partial is 
its correlative duty utterly gone or only limited {miUa, reprobata 
or restrictay A duty which is so utterly gone as to be deemed in 
strictness of law not to exist at all is termed ipso jure ntMa ; a 
duty which is only destroyed in so far as the person obliged can 
shield himself from a strictly legal claim by an equitable plea 
{ope exceptionis) is termed inefficax.^ 

^ Weber uber die natiirliehe Yerbindliohkeit. § 91. 92. 

' L. 40. mandati (17. 1.) L. ult. C. de neg. gest. (2. 19.). 

- L. 26. § 3. 7. L. 40. pr. L. 43. L. 54. L. 66. de oondiot. indeb. (12. 6.) 
L. 9. § 4. ad set Maoed. (14. 6.) L. 112. de R. I. (50. 17.) L. 9. C. ad L. Faloid. 
(6. 50.). Compared with L. 7. § 4. de pact. (2. 14.). But see Frandke oivilist. 
Abhandl. Gott. 1826. p. 65 — 78. In cases of doubt the defence is deemed to be 
allowed for the benefit of the debtor. E. Buohel oiyilreohtl. Erort Marb. 1832. 
1. Hft. 25. See contra Guyet im Archiv f. oivil. Prax. 11. B. 78. Compare 
Eierulff Theorie B. 1. 185. 186. Not 

* L. 5. L. 9. L. 33. de cond. indeb. (12. 6.) L. 49. § 1. de fideiussor. (46. 1.). 
Gliiok Pand. 13. B. § 828. Voet Comm. L. 12. T. 6. § 4. 17. L. de Pfordten 
de obi. ciyilis in naturalem transitu. Lips. 1843. § 8. 9. 

• AnU § 8. L. . 13. de iure dot (23. 3.). Savigny System B. 4. § 202. 
Sintenis Ciyiheoht B. 1. § 24. 
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§ 193. 

Cauies of dettrnotioiL— Bights and duties which have once really 
arisen continue to exist, and even new circumstances under which 
they could not have arisen do not destroy them unless such 
circumstances render their enforcement impossible.? According 
to general principles a legal relation (RechtsverhaUniss) is only 
destroyed by performance or its equivalent,^ or by new circmn- 
stances which are inconsistent with its continuance.'' 

m— PBESERYAHOH OF BIGHTS AHD DUTISS. 

§ 194. 
If a person is apprehensive of losiQg a right by any event it 
may be advisable and necessary for him to protect himself either 
by protesting against a prejudicial interpretation of the event or 
by reserving his right.^ If the event has by law certain necessary 
results they will ensue notwithstanding protestation ;* but if they 
flow from a conclusion drawn from the meaning of the transaction 
protestation will be effectual. Even in this case, however, no 
person can by protesting save himself from the consequences of 
his own free illegal act." 

DIVISION II OF THE CREATION AND EXTINCTION OP RIGHTS 

AND DUTIES BY PRESCRIPTION. 

L-OEHESAL HOTIOH OE PBESCRIFTIOH. 

§ 195. 
A right, by virtue of its very nature, may be exercised or not 
without giving rise to any duty whether active or passive ; but to 

' § 2. I. de inutil. stip. (3. 19.) L. 140. § 2. de V. 0. (45. 1.) L. 85. § 1. de 
R. I. (50. 17.). Averanii int. L. 4. o. 24. 

-« Thib. Syst § 577. 

' L. 35. de R. I. (50. 17.). Sintenis Civilrecht B. 1. § 25. 

* L. 34. de neg. gest. (3. 5.) L. 14. § 7. de rehgioe. (11. 7.). I. Stranch 
de protestation. len. 1668. S. Stryk de iure reservationum. Frkf. 1689. 
I. B. Wemher de reservato. Vit. 1726. Sintenis Civibecht B. 1. § 18. Note 26. 

^ L. 14. de publ. in rem act. (6. 2.). C. Thomasius de protestatione ins 
piotestantis non oonservante. Hal. 1699. Idem de protestatione facto con- 
traria. Hal. 1699. Waldeok Controversenentscheidungen 1. Thl. 155 — 171. 

" L. 21. pr. de acquir. vel om. hered. (29. 2.). Miiller ad Leyser Obs. 572. 



172 PRESCRIPTION. 

this there may nevertheless be exceptions founded on legal 
grounds. 

If a right ceases to be exercisable merely because the 
encroachments of others have not been withstood, or because such 
right has not been exercised within a certain time, the right is 
said to be lost by prescription prcescriptio * (the word being here 
used in its widest sense).y 

Prescription is in general the direct consequence of some law 
{prascriptio sensu stricto v. legalis), but it may be founded upon 
a judicial decision, a will, or an agreement {prascriptio judicialiSy 
testamentariay conventionalis).* The time which must by law elapse 
before a right can be lost by prescription cannot of course be 
varied by any judicial decision, but may be either enlarged or 
confined by will or agreement if the rights of third persons are 
not thereby aflFected. A judge therefore cannot ex officio declare 
a right lost by mere lapse of time ; prcRscriptio longissimi temporis 
(§ 203), is incapable of being enlarged and must be officially 
noticed by a judge even if unasked.^ 

' This nnroman designation has originated from L. 2. L. 7. C. ne de statu 
(7. 21.) L. 1. § 4. eod. (40. 15.) L. 1. C. de bon. matem. (6. 60.). 

7 For the history of these doctrines see F. C. Conradi hist. usnc. et longi 
temp, praescr. (in his triga lib. quib. iur. usuc. illustr.) Lips. 1728. Galvanus 
de usufr. c. 11. 12. C. H, Gros Gesch. d. Verj. nach R. R. Gott. 1795. 
For the law see Eustathius de temporum intervallis ; ez edit. Tencheri ; ed. 2. 
Lips. 1815, by E. Zacharia. Heidelberg 1836. Groslotius de usuoap. (Otto 
Thes. T. 5.). I. Ravii princ. uniy. doctr. de praescr. o. not. Eichmann. HaL 
1790. 1. L. Schmidt op. de praescr. praesert. circa pignns. len. 1780. 0pp. 
T. I. E. C. Westphal Syst. des R. R. uber die Arten der Sachen. Leipz. 1788. 
§ 497—839. Thibaut Schr. uber Besitz und. Verj. Th. 2. 2. Aufl. Jena 1838. 
Dabelow iiber d. Verjahrung. Halle 1805. 1806. 2. B. 8. A. S. Kori Theorie 
der Yerjahrung naoh gemeinen und saohsischen Rechten. Leipz. 1811. 8. E. 
A. D. Unterholzner die Lehre v. d. Verjahrung duroh fortgesetzten Besitz. 
Bresl. 1815. Die gesammte Verjahrungslehre. Leipz. 1828. 2. B. 8, K. F. 
Reinhardt die usucapio u. praescriptio des Rom. R. Stuttgart 1832. Sayigny 
System B. 4. § 177. 178. 

* S. Stryk de praescr. oonTcnt. ad L. Aemilius 38. de minoribus. 
. • L. 31. § 22. de aedil. edict. (21. 1.) L. 2. C. de pact int. emt et vend. (4. 
54.) L. 3. 4. C. de praescr. 30. ann. (7. 39.). For the various interpretations 
put upon these passages see Rave § 167. £ori § 47. Archiv fur civilist. 
Praxis 1. B. Nr. 28. 29. 10. B. p. 77—80. Pfeiffer pract. Ausfuhr. 1. B. 
Nt. 2. Unterholzner 1. B. § 28. 138. Linde Zeitschr. 2. B. 190—192. 
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§ 196. 

Sorts of preecription.— Prescription is divided with reference to 
the right acquired into extinctiva and acquisitiva, according as 
such right is the simple consequence of the extinguishment of a 
right of another person or is something more. 

The latter kind of prescription is again divided into translativa 
and constitutiva, according as the 'right acquired is the whole of 
the right of the person prescribed against or some other right 
merely opposed to it. Pr^scriptio translativa is usually itself 
divided ; for in some cases a right is lost by mere non user, but 
in other cases only when something, inconsistent with its exercise, 
is done by others (vMLcapio lihertatis) ; in the former case there 
is what is termed extinctio juris per non 7isv/m, and in the latter 
prcBscriptio extinctiva in specie.^ 

m 

n.-IH][EHOKIAL FBESCSIPTIOir. 

§ 197. 
Legal prescription, of which several sorts still require notice, is 
perfected in various periods of time. A person who has not the 
capacity to acquire an advantage by the lapse of these periods 
is protected by what is called immemorial prescription (pr. irnme- 
morialis v. indefinitd) ; the term immemorial being used to denote 
that the time required to elapse is indefinite, and not, as in 
ordinary cases of prescription, a fixed and definite period {prce- 
scriptio definita). Immemorial .prescription ^ rests upon the 

A. 0. Sohroeter de temporis vi in aotionibus et interdiotis toUendis. Jen. 
1827. 

** L. 18. G. de postlim. (8. 51.). See generally A. L» Hombergh zu Yaoh de 
praeecriptione eztinotiva oum interitu iurium per non usum hand oonfiindenda. 
Marb. 1750. B. W. PfeiflTer vermischte Aufsatze. Marb. 1803. p. 272—341. 

' See A. Ockel de praesoript. immemoriali. Alt. 1683. Halae 1707. H. de 
Cocceii de praescript. immemor. Heidelb. 1706. (Ezerc. T. 1. n. 39.). I. P. Kress 
de gennina natora et indole vetustatis. Helmst. 1734. & 1749. G. C. Neller 
idea praescr. immemorialis (op. P. 1. T. 3.). Pufendorf T. 1. Obs. 151. Neus- 
tetel & Zimmem Unters. 1. 6d. Nr. 5. 6. Kritz Abbandl. fiber Materien des 
Civibeohts. Leipz. 1824. 146—231. B. W, Pfeiffer pract. Ausfiihr. 2. B. Nr. 1. 
Pecidiar views are entertained by Dabelow 2. Bd. § 110 — 125. Contra Kori 
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principle, recognised both by law and uniform practice/ that he 
who has been beyond the memory of man in the same nninter- 
rupted state must, solely on that account, be regarded and treated 
as if he had acquired a right to be in that state by means of some 
valid transaction. Consequently it follows, that — 

1. All rights capable of being acquired at all, (although perhaps 
not by definite prescription) may be acquired, even without 
any title,® by immemorial prescription,^ provided only they have 
been uBintemiptedly exercised as righte.g 

The existence of the necessary state of things must if disputed *• 
be proved. If the testimony of witnesses is relied upon they 
must be old, that is, according to the common opinion, not younger 
than fifty-four,* and they must prove that to their own knowledge 
the state of things has always existed as alleged, and that they 
never heard ffom their forefathers that they had knowledge of 
another and inconsistent state of things.^ Even the juramentum 
delatum is admissible,^ and documents ought not to be rejected »" 

§ 85. XJnterliolziier gesammte Yeijahrungslelire B. 1. § 140—150. § 299, 300. 
P. H. J. 8olielling v. d. itnvordenkl. Zeit. Munohen 1835. Amdt's Beitrage. 
Bonn 1837. Nr. 3. H. Buohka der nnvordenkl. Besitz. Heidelb. 1841. Schmidt 
V. Ilmenau oiv. Abh. B. 1. Jena 1841. Nr. 3. A. Friedlander die Lehre v. d. 
nnvordenkL Zeit. Marb. 1843. 1844. 

' L. 3. pr. de loo. et itin. pnbl. (43. 7.) L. 3. § 4. de aqna qnot (43. 20.) L. 1. 
§ 23. L. 2. pr. § 1. 3. 7. 8. L. 23. § 2. L. 26. de aqua et aquae pluv. (39. 3.) 
cap. 26. X. de Y. S. (5. 40.) cap. 1. de praesor. in 6. (2. 13.) Gold. Bulle Tit. 8. 
§ 1. 2. 5. 27. Tit. 28. § 5. Weetph. Fr. Art 4. Art 9. § 2. Art 15. § 2. 
R. A. V. 1548. § 56. 59. 64. R. A. v. 1576. § 105. As to the practice seeUnter- 
holzner 1. B. 524—526. Pfeiffer he. cit, 80—95. Savigny System B. 4. § 196 
— 201. limits its application to public law. 

" Bonajides is requisite as it has been considered by the Popes a. praesct:iptio, 
Pfeiffer loc, cit, 28 — 35. Compare Savigny loc, cit, § 200 near the end. 

' Thibaufs above mentioned essay, Th. 2. § 75 — 79. For an exception see 
Concil. Trident Sess. 24. cap. 1. 

» L. 28. de probat. (22. 3.). Thibaut loc. cit., § 80—83, 

^ Savigny loc. cit. § 201. near the end. 

* C. A. Weiske quaest. iuris civHis. Zwickau. 1831. nr. lY. But see Savigny 
loc. cit. § 200. 

^ Thibaut loc. cit. § 84. 

1 Pufendorf T. 2. Obs. 55. This is denied by some. Pfeiffer loc. cit. 59—67. 
Giinther prino. iur. Rom. T. 1. § 330. 

" Savigny loc. cit. 
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whether they are adduced for the purpose of supporting witnesses 
or without reference to them ; but in the latter case it must appear 
from the documents that the alleged state of things has actually 
existed for the two preceding generations. The evidence to be 
opposed to this must go to show either that the state of things has 
not existed beyond the memory of man or has not been uninter- 
rupted.° There can be no question here of any interruptio civUis 
S 199) or of any restoration of a previously existing state of things.® 

in.-SSFIHITB PBESCBIPHOV AHD ITS SEaUISITES. 

L Acquiutiye. 

A. A LAW. 
§ 198. 
There can be no legal definite prescription, whether to acquire 
or extinguish, without some express law. For conclusions drawn 
by analogy are inadmissible on account of the singular (§ 34) 
nature of the provisions relating to this matter;? and as it is 
nowhere declared generally that all rights can be acquired by 
definite prescription each individual case must be shown to come 
within some specific law. 

B. POSSESSION. 
§ 199. 
Secondly, it is requisite that there be a continuous uninterrupted 
enjoyment of the positive or negative right prescribed for;** and 
the right must be exercised by a person claiming it as his own.*" 
There can then be no prescription if the right prescribed against 
has been in any manner exercised by the person in whom it 
resides,* or if the person prescribing has acknowledged the 

' Opinions however diJOfer as to this. Pfeiffer loc* cit. 67 — 80. 

« Pfeiffer he. cit 20—28. 96—98. Savigny loc. cit, § 201. 

' Thibaut Sohrift uber Besitz und Verj. 2. Thl. § 37. 38. 

*» L. 26. de ufiurp. (41. 3.) L. 20 — 26. quern, serv. amitt. (8. 6.). See XJnter- 
holzner v. d. Verj. §. 49. 68. 

' L. 1. C. commun. de usuo. (7. 30.) L. 3. § 23. de A. v. A. P. (41. 2.) L. 
6. G. in qnib. causs. cess. 1. t. pr. (7. 34.) L. 2. C. de praescr. 30 vel 40 ann. 
(7. 39.). 

• L. 18. de 8. P. R. (8. 3.) L. 9. § 1. si serv. vindic. (8. 6.) L. 2. quern, serv. 
am. (8. 6.) 
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existenbe of that right and his own duty ;* but a divisible right 
™ay hy partial non-user be partially lost by prescription.'' Con* 
sequently, even without any accessio poaaessianis (§ 221), the posses* 
sion necessary to confer a right by prescription is interrupted, by the 
non-continuance in the possessor of the conditions essential to 
possession {usurpatio, intemiptio naturalis),^ and therefore also if he 
be ousted, or if the thing be either physically or legally destroyed^ 
or if he intentionally abandons his right of detention, or has 
recognised the right of his opponent, kcJ On the other hand 
possession is not interrupted by the mere co-possession of 
another,^ nor by a protest whether judicial or extra-judicial, 
nor by express notice;* but as to this last there is an excep- 
tion in cases of quasi-possession (§ 229), inasmuch as that cannot 
exist without forbearance on the part of him against whom 
it is used.^ An intemiptio civilis, i.e. where possession continues, 
but the capacity to prescribe is lost by some judicial proceeding, 
only occurs .where the person prescribing is absent and a proper 
protestation is lodged against him.^ 

C. LAPSE OF TIMR 
§ 200. 
Thirdly, it is requisite that the appointed period of time should 
have expired. This period is in general deemed continuous (§ 95), 
and is reckoned up to the very last moment of the last day.^ 

* L. 7. § 6. 6. L. 8. § 4. C. de praescr. 30 vel 40 ann. (7. 39.). 

* L. 14. 20. 25. qnib. mod. ubus&. amit. (7. 4.). 
' Yangerow Leitfaden § 323. Anm. 1. 

y L. 29. depignor. act. (13. 7.) L. 5. L. 21. L. 33. § 4. 5. h. t. (41. 3.) L. 5. 
pro don. (41. 6.) L. 7. § 5. C. de praescr. 30 vel 40 ann. (7. 39). 

 L. 12. pro emt. (41. 4.). 

 L. 13. eod. 

»» L. 1. § 5. 6. 7. L. 20. § 1. qnod vi (43. 24.) L. 2. C. de servit. (3. 34.) L, 2. 
C. de praescr. 1. t. (7. 22.). Kori § 166—169. Langenn & Eori Erort 2. 
B. Nr. 10. 

^ L. 14. § 4. C. de n. n. pec. (4. '30.) L. 2. G. de annal. except. (7. 40.). 
See further as to this, Lohr Magazin B. 4. 379—382. 402. 

^ L. 6. L. 7. L. 31. § 1. de usurp. (41. 3.) L. 15. pr. de divers, temp, praescr, 
(44. 3.) L. 6. de 0. et A. (44. 7.) Erb in Hugo C. M. 5. Bd. Nr. 8. Lohr im 
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^ KBONA F2D38. 

§'201. 
By the Canon law ^ it is farther necessary that the person 
prescribing should in every case of prescription conduct himself 
with bona fides during the whole period of time/ The bad faith 
of an agent prejudices, but his good faith does not assist his 
principal :* and even ignorance of law is treated as mdlafides.^ In 
case of a succession of persons a distinction must be drawn 
between a BU^^cessor wngviaris and a successor universalis (§ 154). 
The possession of a successor singularis who acts in good faith is 
not affected by the bad fcdth of his predecessor ; nor is the good faith 
of the predecessor of any avail if the successor singularis himself 
acts in bad faith.* A successor universalis^ on the other hand, is 
by the Canon law always prejudiced by the bad faith of his 
predecessor; but good faith on the part of the latter is never of 
any avail for a successor wniversaMs who himself acts in bad faith.^ 

Aroh. f. civil. Prax. 11. B. Nr. 18*^ Beinfelder-der annus oivUis. Stuttg. 1629. 
A. M. ist Unterhoknep 1. B. § 86—90. Savigny System B. 4. 5 183—185. 

« Bj the Roman law it was otherwise ; by it bona fides was only required at' 
the oommenoement of the possession and in cases of sale until the conclusion of 
the oontraot. L. 8. C. de praesoript. 30 vel 40 ann. (7. 39.) L. 10. pr. L. 15. 
§ 2. 3. L. 44. S 1. L. 48. h. t. (41. 3.) L. 44. § 1. L. 48. h. t. (41. 3.) L. 2. § 13. 
L. 7. § 4. pro emt. (41. 4.). Donellus comm. L. 5. c. 25. Unterholzner 1. B.^ 
I 91 — 121. See however Mollenthiel uber die I^atur des g:uten Glaubens. 
Erlang. 1820. p. 63. ' 

• ' Cap. -nit. X. de praescr. (2. 26.). Pufendorf T. 1. Ohs. 115. T. 2. Obs. 194. 
Leyser Spec. 455. m. 8. Miiller ad Leyser Obs. 724. But see with respect to 
tiie extxncHva : Behmer ius nov. contr. T. 1. Obs. 8. L. Menken an tequiratur 
b. f. in praescr. action, personalium. § 18, and as to the case where no res aliena 
IB acquired : H. de Gocoeii de finibus b. f. in praescript. Disd. I. II. (E±erc. 
T. 1.). Wemher P. 1. Obs. 183. P. 3. Obs. 73. 94. 213. I. H. Boehmer I. E. 
P. T. 1. L. 2. Tit. 26. § 51—58. MoUenthiel he. cit. 111—152. C. Hilden- 
brand de bona fide rei propriae debitori ad temporis praescriptionem baud 
necessaria. Mogonti. 1843. See against him, B. W. Pfeiffer vermischte Aufsatzo. 
Marb. 1803. 342—370. and Archiv fiir. civiHst. Prax. 6. B. Nr. 18. W. Wolff 
Abh. ansdem biirgerl. B. Eassel 1840. Nr. 8. 

» L. 43. S 1. h. t. (41. 3.) L. 2. § 10. 12. 13. pro emt. (41. 4.). 

»» L. 31. pr. L. 32. § 1. h. t. (41. 3.). Weber zu Hopfher § 396. Not. 2. 

* L. 2. § 17. pro emtore (41. 4.) L. 5. pr. de divers, temp, praescr. (44. 3.) 
L. 4. C. de R. V. (3. 32.). Pfeiffer he, cit, 364 is of a different opinion witK 
respect to the first. 

*• Thibaut's above mentioned Schrift, § 21. 

N 
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If, moreover, he who gains by completed prescription be not so 
placed that he must exert himself (as in cases of prescription by 
non user (§ 196)), he cannot, of course, be charged with bad faith 
merely because his opponent is negligent^ But this does not 
by any means apply to one who in consequence of the tardiness 
of his creditor does not give up that which such creditor is 
himself bound to fetch (Syst. § 684)."* 

E. A SUITABLE OBJECT. 
§202. 
The thing itself, moreover, must be one to which the doctrines 
of prescription are applicable ; this is not the case with respect 
to— 

A. Eoyal rights,** as between governors and governed ; ® 

B. Things extra eommercivm^V as existing freedom,<i res sacra 
and religiosaj^ parish boundaries," and, in Catholic countries, tithes 
when sought to be claimed by a layman ; * 

C. Moveable things carried off by force or stealth," unless that 
objection has been since removed.* 

1 Hopfiier Comm. § 1182. Pfeiffer he. cU. 290^308. 

^ X was formerly of a diJOferent opinion but in this oase there is eonseienHa 
ret alietuB and nothing more is required for the canonioal malajidee wperveniens. 

** L. 6. C. de praescr. 30 vel 40 ann. (7. 39.). Hunting privileges are not 
of this class. Gans Zeitschr. 4. Hft. Nr. 16. 

"I. H. Boehmer de praescript. contra LL. maxime prohibitivas* (Exerc 
T. 6.) § 13. not. X. 

' cap. 8. X. de consangoin. et affin. (4. 14.). There is a conflict of laws with 
reference to certain res communes and publtcaSf seeL. 45. pr. de usurp. (41. 3.) 
it, 7. de divers, temporal, praescr. (44. 3.) Compare Unterholzner 1. B. § 55. 
H. E. Hofinann Beitr. z. d. Lehre v. d. Eintheil. d. Scutben. DarmsU 1831* 
p. 47—60. 

*> L. 3. 0. de long. temp, pfaesor. quae pro lib. (7. 22.) Unterhdsner 2. Bd* 
$290. 

' § 1. 1, h. t. (2. 6.), 

• cap. 4. X. de paiochiis (3. 29.). I. H, Boehmer ius parochiaL S. 3. 

0. 3. § 13. 

^ cap. 7. X. de praescr. (2. 26.). I. H. Boehmer I. C. P. L. 2. T. 26. § 3. 
Rave 1. c. § 50. 51. 

• Peinl. Oer. Ord, Art. 209. Thibaut Schrift, § 22. Contra Unterholzner 

1. B. §60, RudorffCivilrecht. Berl. 1843. § 131. 

« L. 4. § 6. 7, 11. 20. L. 32. pr. L. 42. h. t. (41. 3.). » Unterholzner 1. B. 
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Tbe produce, however, of these uhprescribable things is subject 
to the ordinary rules of prescription.^ 

D. There can be no definite prescription against those laws 
which relate to the natural flow of Mun water.* 

• • • 

P. OPPORTUNITY TO INTERPOSE. 

§ 203. 

Lastly it is necessary that he who is to lose by prescription 
should have been legally capable of asserting his right. So long 
as there is no such capability time ceases to run {prascriptio 
dormiensjy^ and conseguentiy it does not run if there is no tribunal 
to which to resort.^ 

Upon the. same principle the bona adventitia {System §. 560) 
of children cannot be lost hy prescription during the continuance 
of the paternal authority, nor can the property of wards during the 
continuance of guardianship,^ nor can a wife's dos during marriage 
unless by the insolvency of her husband she becomes capable of 
suing,** nor, lastiy, can Episcopal rights during the vacancy of the 
Episcopal chair.^ 

Mere impossibility in fact of asserting a right does not prevent 
time from running/ But to this there is an exception in favour 

5 69—75. W. F. C. a Ditmar ad legis Atiniae etc. historiam. Heidelb. 1818. 

Sintenis un Arobiv f. civ. Prax. B. 18. p. 299—307. 

. y L. 48, de A. R. D, (41. 1.). Unterholzner v. d. V^ij. 5 67. 

" L. 2. pp. § 1 — ^9. de aqua et aqnae pluv. (39. 3.). 

" L. 7. § 4. C. de praeaor^ 30 yel 40 ann. (7, 39.}. Yangerow Ldtfad. § 323. 
Anm. 2. 

. ^ I- H. Boehmer de iustitio (Exero. T. 2.). MUller ad Leysar Obs. 749. 7dO. 
Marezoll in hia Zeitaohr. B. 7. Nr. 8. 

' L. 1. § 2. C. de annali except. (7. 40.) L. 3. C. de praescr. 30 ann. (7. 39.) 
KoY. 22. cap. 34* A. a Daniels de nsuoapione et praesoriptione adyeisus 
pnpillos et minorea. Bonn* 1827. Heimbaok in linde Zeitaohr. B. 16. Nr. 2. 
Smtenia Ciyilr. B. 1. § 51. Note 32. 

^ L. 16. de fando dotali (23. 5.), compared witk L, 30. C. de iure dot. (5. 12.). 
Panielfl L c. p. 37 — 47. Of a somewhat different opinion is Lohr im Archiv fiir 
eiTilist Prax. 10. B. 69. 70. Unterholzner 1. B. $ 78—80. Bee too Bnchholts 
jorist. Abh. Nr. 11. ... 

• cap. 15. X. de praesoript. (2. 26.). 

' CotOra Kori § 42. 44. but see Thib. Syst. § 628. . . 

N 2 
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of ChxirclL property illegally aliened by a Church officer; for during 
his life there is no prescription.* ' 

§ 204. 
Bes mers fiumltatifl.— If the above requisites are not present 
rights are res mera facvltatisy and neither from the positive nor 
from the negative acts of the person entitled does any duty active 
or passive arise. But almost all these so called res mera facvltatis 
can, if the before mentioned conditions exist, beoonxe subject -to the 
laws of prescription,** 

•  • -- • • • 

8. EztinctiTe IPreseription. 

§a06. , . , 

^With respect to . prascriptio extincdva (§ 196) the following 
principles must be borne in mind : . 

A. No right is thereby lost unless by. virtue of some special law 
to that effect (which, however, in . general exists), and then only so 
far as such loss is expressly required. . But nevertheless, by the 
mere loss of the power to sue the entire right is always gone.* 

B. The periods of time are different for different cases, -but it is 
a rule that — : ... 

a. By a lis pendens all rights of action are kept alive ; ^ 

b. A period of 100 years must elapse before the rights of the 

4 

' c. 10. Gauss. 16. qiu 3. Martia Beohtsg^tachten 1. B. 256. 257. Unter* 
holzner 1. B. § 44. 

^ See as to the res merae facuUatis t P. Toullieu collect. Diss. in. 0. G. 
Baner respons. T. I. Kesp. 1. C. G. Biener opuso. Yol. II. nr. 75—79. Gluok 
Pand. B. 1. § 15. Thibaut's above cited Scbrift § 22. Note 1. £ori § 40. 
Blatter fiir Beohtsanwendung. Erl. 1838. p. 63. 

* L. 9. § 4. de iureiur. (12. 2.) L. 5. § 6. de dol. except. (44. 4.) L. 6. de 
6. et A. (44. 7.) L. 5. 6. G. de except. (8. 36.), comp. with Nov. Yalentiniaiii 8. 
Cod. Theod. I^. 4. T. 14. c. 1. § 1. L. 4. 9. CL de praescr. 30 ann. (7. 39.). 
Opinions upon this subject certainly differ. Weber v. d. naturL Verb. § 92. 
Archiv. far civilist. Prax. 10. Bd. 70—77. Pfeiffer pract. Ausfuhr. 2. B. Nr. 
A. III. Heimbaoh in Linde Zeitschr. 1. B. Nr. 22. Yermehren ebenda 2, B. 
Nr. 9. 10. Upterholzner Yeq. B. 2. § 258. K. Biichel civilrechtl. Erort 1. B. 
1. Hft. Marburg, 1832. 2. B. p. 255—264. Marb. 1839. Rosshirt Zekscbr.* B. 1. 
156—172. 

^ FoH § 208. 
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Papal see are lost, and a period of 40 years is teqtiired for the 
Bxtinctioii of the rights of the church,' • 

A. EXTIKCrnON OF ACnONS. 

§206. 
'. Actions are almost mthout exception subject to the doctrines 
relating to extinctive prescription, and are governed hy the following 
principal rules ; . . 

A. In cases- of doubt all actions bxb perpettuBy i^. must, in the 
language of the Code, be brou^t within thirty years, unless by some 
special older or newer law the period is enlarged or shortened. ™ 
If the last be the case the actions are called temporaUs, 

B. But, in order that the time within which actions must be 
brought may begin and continue to run, it is necessary that--^ 

a. The bringing of the action be legally possible, i.e. that the 
actio be nata^^ and it may be here laid down as a rule, that in 
bilateral obligations no right of action accrues to either party 
until due performance on his part.** 

&* He. who seeks by prescription of this kind to attain the posit- 
ion of a possessor must have possessed for the whole of the 
time; he cannot prescribe further than his possession warrants 
(tantwm est prascriptum quantmn possessv/ni)^ Consequently where 
there is a right to certain periodical dues {wanuay menstnuiy &c.) the 
lapse of thirty years only bars the right to the unpaid dues ; the 
right to the dues generally is not lost, unless the pei*Qon obliged to 
pay them has withstood the right altogether, and the party 
entitled to receive them has remained passive for the whole time 
of prescription-^ 

• • •  

1 Auth. Qnas aotiones C. de SS» eocl. (1. 2.)* Thibauf s Sohrift, § 41, 
Buchholtz jurist. Abh. Nr. 29* 

^ L. 3. 4» 0. de praescr. 30 ann. (7. 39.}. Ghroening flor. sparsi ad- praesor. 
contra dvitates. Giess. 1775. p. 26. 

' L. 7. § 4. C. eod. L. 1. § lilt. C. de annal.. except. (7. 40.). 

^^ L. 9. § 3. 5. de pign. act. (13. 7.) L» 13. § 4. de pignor. (20. 1.). 

* Ante § 199. 
. 4 Baave de praedcr. § 119--123. Thibant's Sohriffc uber Yeij. § 60. Gotts* 
chalk disc, forens. T. 2. nr. 6. 8. 29. Contr(i' I. H. Boehmer de praeBcript. 
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c* He who seeks to. prescribe must not hAye'recogmsed the 
right of the other party/ - Hence, it is a rule» that actions for 
partition and similar objects e.g. communi dividundo {System § 258), 
finium regundorum (System § 260), /omilus her^cundtR @ 899), and 
pro socio {System § 478), are only barred by a lapse of thirty years,* 
when one party has assuQied an exclusive right against the other/ 

If, however, the conditions of extinctive prescription have not 
yet arisen, but those of acquisitive prescription ^ ld6) have arisen^ 
the existence of the latter necessarily entails that of the former." 

§ 207. 

Exoeptiojuk— The rule that all rights of action last thirty years 
has, many exceptions : 

A, When that time is extended as — 

a. 'Wh^n the action is to recover money lost in play ; 

&• When the action is personal and vested in the Fisc. In the 
first case the limit is fifty years,^ in the last forty years. 

c. The old actions instituted by the state, actions pending, and 
those instituted by the church also came witiiin this exception^ 

B* When that time is shortened ; 

a. Some actiones rei persecutorice (§ 68) lasted only : four 
years ;^ e.g. such civil actions for compensation as could be 
brought against the Fisc or the Prince,^ in respect of alienated 
property {System, § 250), and as could be brought by the Fise 
agdnst the possessor of things to which no one was entitled 
as heir. 

6. With respect to Penal actions — 

annaorum. reditamn realinm (Ezerc. T. 5.)* MttUer ad Leyser Obs. 449. 601. 
It is otherwise with capitals bearing interest* L. 8. § 4. G. de praesor. 30 ann. 
(7« 39.}. . . . • 

' Ante § 199. 
. * L. !..§ 1. 0. de.annaL 'exoept. (7. 40.}. 

» Eave 1. 0. § 127. 147—149. 

* Tonllien 1. o. § 04—80. Thibaut's Sohrift, § 45. 

* L. nlt..G. de aleae nsn et aleatoriboa (3. 43.), . 
r Ante § 205. 

. > See Thib. Syst. § 292., and for other examples § 107. 314. 493. 548. 896. 968. 
. ' i 14. 1, da usueap. (4. 6.}. .... 
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o. The Pnetoiian last only one year, i.e. he who seeks to avail 
himself of a prsetorian edict for the purpose of inflicting punish'^ 
ment must do so within an annus vtiUs ^ (§ 95) ; but the action 
is perpetual so £ar as it seeks to compel the possessor merely to 
restore the profit which he has wrongfully made*<^ Consequently^ 
those interdicts which rest entirely on the prsstorian edicts must, so 
fea as they go for damages, be instituted within a year and can 
afterwards only be made use of to recover the profits. It is true 
that we have only a few decisions upon this subject,<^ but as all 
the above rules are logically deducible from the firsts those 
interdicts which have no limitation specially fixed by law must be 
governed by similar principles. Nevertheless, the following are 
perpetual ; ^ namely, the interdicts unde v% (when the people be* 
longing to a person absent are turned out,'^) de homine libera 
exhibendof^ and de precarioJ^ Moreover, all suits founded on 
transactions duly ratified by the proper civil authorities, as the 
actio de recepto ' and the a>ctio depositi for a repudiated deposUum 
mtaerabUey^ can be instituted within thirty years although punish- 
ment is their object. 

/9. Civil penal actions do not in general form any exception to 
the general rule.' Some persons nevertheless limit all actions of 
tort to one year," but this is only true when they are founded on 
praetorian law." 

^ L. 6. de oalunm. (3, 6.). 

« Plr. I. de perpet et temper, act. (4. 12.) L. 36. de 0. et A. (44. 7.) L. 2. 
C. unde vi (8. 4.) L. 21. § 5. rer. amotar. (25. 2.), eompared with L, 2. G. eod. 
(6. 21.) See generally Unterhokner 2. B. J 269. 272. 281. 283. 

• L. 4. de interd. (43. 1.) L. 1. pr. § 39. de vi (43. 16.) L. 2. C. unde vi 
(8. 4.) L. 1. pr. L. 3. § 11. uti poss. (43. 17,) L. 16. § 3. 4. 6. L. 22. pr. qnod 
vi ant dam (43. 24.). 

• L. 1. S 4. de interd. (43. 1.). 
' L. 1. C. si per vim (8. 6.). 

V L. 3. ^ nit de lib. horn, exhib. (43. 29.). 

^ L. 8. § 7. de precario (43. 26.), 

' L. nit. § 6. nantae eanpon. stab. (4. 9.). 

^ L. 18. depoB. (16. 3.).— Ck>mpare Thib. Syst. S 664. 666. 828. 

' pr. I. b. t. (4. 12.). 

» Weber v. Injur. 2. Abth. § 18. 

• L. 5. 0. de inior. (9. 36.). Tbibanf s Sobrift, § 63. 



184 PRESCRIPTION. 

0. Lastly, there are cases in which actions hot generally forming 
any exception to the rule, do form an exception under certain 
circumstances. : Compare the System §§ 345, 363, 657, 814. 

§ 208. 
Intermptions.— Civil interruption (§199) occurs in all cases of 
limitations of actions whenever proceedings 9xe actually taken 
against the person prescribing, . If he be cited before a judge ox 
furbitirator,^ the interruption is such that, as against Hie plaintiff^P 
a ne^ period of forty years begins to run firom the last step taken 
by him in the suit.^ Praetorian annual actions are perpetuated 
if they are brought before the sovereign and he afterwards makes 
a rescript in the cause."" 

B. EXTINCTION OF DEFENCES. 
§ 209. 

Fleas may be lost by prescription when the ground of defence 
could have been made a ground of action and the right of action 
is gone by lapse of time ; • but otherwise time is generally no 
bar to a plea.^ The exceptions to this last rule are the exceptio 
non numeraUs et soluta pecunia and dotisy^ and the plea of com* 

* L. 5. § 1. C. de'reoept. arbitr. (2. 56.) L. 3. C. de ann, exo. (7. 40.) cap. 
20. X. de ofio. et pot. iud. del. (1. 29.) oap. 10. X. de ofic. leg. (1. 30.) aem. 

2. ut lite pend. (2. 5.) 1. H. Boehmer 1. £. P. L. 2. T. 3. § 17. L. 2. T. 16.$ 2. 

3. C. £. Pfotenhaaer iiber die Unterbreohung der ElagenveijSlinmg. Leipz. 
1843. 

p L. 1. C. de pr. 1. t. (7. 33.). 

<i L. 9. C. de praesor. 30 ann. (7. 39.) L. 1. § 1. C. de annal. exc. (7. 40.). 
Linde Zeitsohr. B. 2. Nr. 5. & 6. Bee too Hommel rhape. V. 1. Obs. 109. p. 172. 
Winkler de litis contest. Seot. 3. § 3. Gliiok Pand. 6. B. § 503. Contra 
Yangerow Leitfaden B. 1. $ 152. Anm. 1. / 

' L. 2. C. quando libell. (1. 20.). Lohr im Archiv f. civil. Prax, B. 10. 
84—86. 

" L. 9. § 4. de iureiur. (12. 2.) L. 6. de 0. et A. (44. 7.). For the difieient 
opinions see Hommel rhaps. Vol. 3. nr. 481i Hopfiier Gomm. § 1199. Note 2. 
Webm V. d. gericbtl. Einwend. § 7. Sommer rechtswiss. Abh. Nr. 1. Archiv 
fiir civihst. Prox. 10. B. 80. 81. Sintenis Civihecht. B. 1. § 32. Note 39. and 
the works cited ante § 205. Note i. 

* L. 5. § 6. de doU exc. (44. 4.) L. 5. C. de except. (8. 36.) 
- See Thib. Syst. § 488. 
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petence when a son, no longer subject to the patria potestaSy is 
after many years sued for a debt contracted by him when he was 
so subject.^ 

DIVISION III. OF THE RESTORATION OF RIGHTS AND DUTIES. 

§ 210. 

Legal relations which are once destroyed can only arise again 
by some special circumstances. This may happen — 

I. By any of those circumstances which on general principles 
give rise to legal relations and by which the rights of third 
persons are not affected ;y 

II. By a legal provision {revivuctntid) as soon as some event 
happens; 2 

III. And lastly, by the decision of a judge pronounced either 
ex officio ^ or on the appeal of the injured party. Restoration 
founded on equitable doctrines contrary to the strict principles of 
law is termed more particularly restitutio in integrum)^ 

» Thib. Syst. § 692. Nr. 9. 

f L. 27. S 2. L. ult- de pact. (2. 14.). Voet L. 46. T. 3. § 29. 

* L. 14. pr. quern serr. am. (8. 6.) L. 5. § 1. L. 19. pr. L; 20. § 1. de Oaptiyis 
(49. 15.). A. L. Hombergk zu Yaoli de reYivisoentia iuris eztincti. Marb. 1743. 

* In those oases where he ought to make suoh decisionB, as for example with 
respect to the property of minors* 

«» .Thit>. Syst. § 610—628. 
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CHAPTER V. 

OF THE EXERCISE OF BIGHTS AND ESFECIALL7 OF POSSESSION. 



. §211. 

The nature of rights considered as mere objects of laws has now 
been fully determined. But in order to render our review of rights 
complete, we must investigate them with reference to their exercise. 
According as a person in whom a right resides exercises it or not, 
or as a person assumes to exercise a right not in fact residing in him, 
can such exercise be regarded as coupled with the right or not, or 
as existing without any right and simply by itself.^ The mere 
actual exercise of a right, or of an assumed right, constitutes 
possession {possessio) in its most general sense.^ 

§212. 
As it is a fundamental principle based upon reason that no one, 

^ L. 12. § 1. L. 42. pr. de adq. y. am. poss. (41. 2.) L. 1. § 2..uti poss. 
(43. 17.) 

' F. BamoB und F. Betes ad Tit. de adqiiir. poes. (Meerman.Th. T» 7.)- 
L. J. Jnpille essai snr les prmcipes da droit en matidre de possesdoiu Louv* 
1780. (reviewed in Hugo oiv. Mag. B. 3, Nr. 21.). Pothier tr. de la possession. 
Ed. nouv. Paris 1807. Westphal Syst. des B. B. uber die Arten der Saohen 
§ 9 — 321. A* I. Cupems obss. selectae de natura possessionis. Lugd. Bat. 
1789, edited by Thibant. lenae 1804. C. F. W. v. Spangenberg Yers. einer 
system. Darst. d. Lehre v. Besitz. Bayr. 1794. F. G. Fleck bermenent. Tit. 
D. de aoquir. vel am. poss. spec. duo. lips. 1796. C. Ghlum der Besits nnter 
Justinian. Marb. 1808. Idem Uber das Becbt des Besitzes. Giess. 1813. C. 
C. Dabelow reprehensa Savignii capita. Cnm postsoripto lipsiae 1810. J. 
G. Lange philos. jurist. Abb. uber die Natur des Besitzes. £rL 1813. 1818. 
2. B. 8. Hufeland Beohtslebre vom Besitz. Giess. 1815. T. M. Zaobaria 
neue Bevidon der Theorie des B. B. vom Besitze. Leipz. 1824. F. W. v. 
Tigerstrom das Becbt des Besitzes. Berlin 1836. Darstellung der Lehre 
vom Besitz. Berlin 1840* £• Pfeiffer Was ist u. gilt im B. B. der BesitE. 
Tub. 1840. G. F. Puchta in Weiske Becbtslezikon B. 2. 41—73. The great 
work is F. 0. v. Bavigny das Becht des Besitzes. 6. Aufl. Giess. 1837. [of whioh 
there is an English translation by Sir Erskine Peny. Trans.'} 
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in the absence of a stronger right in him, can lawfoUy interfere 
mth another, the mere actual state of things above mentioned 
becomes of the highest juridical importance, since it gives rise to 
the rule, that every person who, in point of fact, is in the exercise 
of a right real or' assumed, must be allowed so to remain until 
some reason can be shown why he should not.^ By the Boman 
law possession of thinga (poa^eiaio in its narrower andstrict sense) ' 
further gave rise to special consequences ; as, for example, 
very often to the right to obtain leg»I protection in a summary 
planner, and, if continued long enough, to a prescriptive right. 
With reference to these consequences the doctrines relating to 
possession, in the above strict sense, are developed most carefully 
by the Bomans, and many nice distinctions are introduced, 
which could have to be noticed in a system of their law. The 
great principles, however, upon which the law of possession is 
based will, if examined apart from these accidental consequences 
of the possession of a corporeal thing, be found to be precisely 
those which govern the actual exercise of any right whatever.^ 

• • • 

§213. 

The law relating to possession resolves itself into answers to 
the four following questions, viz: what is possession and what are 
its essentials ? how is it acquired ? how is it lost ? what are its 
consequences ? 

With reference to the three first questions it is only necessary 
to give an exposition of the Boman theory of possession in the 
strict sense of the word, and to deduce therefrom the natiire of 
possession in general, which is nowhere completely declared. But 
as regards the fourth question we can collect from legal enact- 
ments by a comparison of the Boman, Canon, and German law^ a 

•  •  

* See past for the oonaequenoeB of poBsesaon. 

' L. 8. pr. h. t. (41. 2.). 

' Hufeland 31 — 41. Bee however for somewhat different opinions, Sayigny 
]*-101. Schweppe Magaz. 1. St. 38—60. Arobiv fiir oivil. Praz. 8. B. Nr. 1. 
Puchta im Rhein. Mas. f. J. 3. Jahrg. Nr. 17. Miihlenbrach Pand. 2. Bd. 
§ 229. 230. 233. 
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complete system of principles to which the effects commoa U> 
possession in general as well as those peculiar to certain kinds of 
possession' may be referred. 

I -VAIUBE OE P0SSES8I0V. 

§ 214. 
Possession, in its strict and original meaning, signifies the 
actual holding of a corporeal thing, coupled with an intention ta 
make use of such holding for some legal purpose or other {animus 
tenendi) ; ^ but the words possessor and possessio are sometimes 
improperly used in speaking of property,^ especially prfistorian 
property,*^ and of the state of a defendant in an actio in rem} la 
the last sense those persons also are called possessores (in modem 
times ficti possessores), who, although not in fact in possession, are 
treated as proper defendants in such actions ; for example^ a 
person who has fraudulently given up his possession in order to 
avoid being sued {qui dolo possidere desiit a. dolo possessionem/ 
noluit admiUere)y^ ox one who for fraudulent pui5)oses allows 
himself to be made defendant in an actio in rem, when there is no 
pretence for his being sued {liti se offerens).^ 

§ai5. 
The notion of an a(itual holding (detention)^ coupled with an 
intention to hold, lies at the bottom of the whole Roman law of 
possession.^ It is true that in later times this notion was occa- 

'^ L. 1. pr. L. 3. pr. § 3. L. 41. h. t. (41. 2.). Qalvanus de nsofr. o. 33. 
Sintenis Civibeoht B. 1. § 42. 

« L. 16. qui satisd. oog. (2. 8.) L. 78. de V. 8. (50. 16.) Savigny § 8. p. 
106. 107. Puohta Cursus B. 2. p. 616. 

k L. 116, de V. S. (60. 16.). Savigny § 12 a. 

» L. 9. L. 16. § 4. 7. L. 18. § 1. L. 34. § 1. L. 36. de hered. pet. (6. 3.) L. 10. 
in f. si pars hered. pet. (6. 4.) with the exception of suits respecting servitudes. 
Savigny § 8. p. 107—109. 

» L. 20. § 6. L. 25. § 2. 8. de her. pet. (5. 3.) L. 160. L. 157. § 1. de R. I. 
(60.17.). 

«^ L. 46. de her. pet. (6. 3.) L. 7. L. 25. L. 27. pr. f 3. de R. V. (6. 1.) L. 131. 
de R. I. (60. 17.). ... 

** L. 1. pr. L. 3. pr. § 3. L. 41. h. t. (41. 2.). 
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tonally departed from, in as much as posseBsion in ibe above 
sense was often not recognised at all, and a juridical possession 
was recognised in the absence of any actual holding, or of any 
intention to hold (possessio Jicta) ; P but these departures are to be 
treated as special, and consequently neither from them nor from 
the 6rigmal idea can any notion of posseission be abstracted which 
is at once positively and negatively accurate; ihey must te con- 
sidered as exceptional cases and excluded from the operation of the 
fundamental principle which, except as to them, is of tmiversal 
application. That this view is correct is clearly shown by the fact 
that much more is requisite for the acquisition of possession, 
which is an easy simple act, than for its continued existence which 
is attended with considerable difficulty : this at once proves that 
there is no one all pervading idea.^ 

§ 216. 

PoiMsdon Proper.— Before we proceed farther with the examina- 
tion of the nature of possession it is necessary to make the 
following observations. 

For the protection of a disturbed and for the re-acquisitioi^ of a 
lost possession, special summary means (interdicts) are appointed. 
It is not, however, every detaining person but only certain persons 
whocan take advantage of them. Those only for the protection of 
whose possession of corporeal things, and in whose own names 
interdicts can be obtedned, are strictly speeJang pdssessores ;^ and 
the fundamental rule is that interdicts can only be obtained for the 
protection of him who is in possession as a true or usurping 
. owner (animo domini).^ Those persons who merely exercise rights 
over the things of others are not considered possessors whether 



* L. 49. pr. § 1. eod. Capems 1. o. P. 1. c. 3. 

1 L. 4. C. h. t. (7. 32.). Contra T. M. Zaohariae (praes. C, G. Haubold) 
nniversalia quaedam de possessione prinoipia e lore Rom. coUeota. Lips. 1805. 
' L. 1. 5 23. de vi (43. 16.) L. 3. § 8. uti poss. (43. 17.). 

• S 4. 6. 6. 1, de interdict. (4. 15.) L. 9. de E. ¥• (6. 1.) L. 1. § 10. 23. de vi 
(43. 16.) L. 7. pr. de damn. inf. (39. 2.) L. 30. § 2. h. t. (41, 2.). . Savigny §23. 
Some oany this further; but see Yangerow Leitfaden § 200. Anm. 1. 
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they hold expressly for the real owners,^ or are In possBssibn of 
the things of another as such for their oim benefit hy virtue of 
some right in personam^ or in rem.* However, a juridical 
posaessio is, to the exclusion of the true' owner, attributed to the 
holder of fipignm,^ in order to protect him; but without at the 
same time depriving the former of the advantages of prescription.^ 
Such a possession moreover can be transferred by contract 
express or implied to one who exercises other rights over another's 
property: as for example to a sequestrator when possession is 
given him,^ and to a receiver of a precanum when the grantor 
gives up to him the pbssessioix or the whole thing and not merely 
a precarious lise of it.^ So also has every other person a similar 
possessiQ in whose. fieivour, as in the case of a bailee or tenant^ 
the owner renounces his rights of possession/ Those persons 
who hold only by virtue of rjils in re oMena and yet are looked 
upon as posseseoree are usually said to have a derived possession. 
It is not possible to give any genersd notion of the ammvs 
possidendi common to such persons and to ownera in possession.'^ 

» L. 1, § 22. de vi (43. 16.). . 

• L. 8. commod. (13. 6.) L. 3. § 20. L. 25. § 1. h. t. (4l. 2.) L. 6. § 2. de 
pirecar. (43. 26.). 

• L. 6. § 2. cit. L. 12. pr. L. 62. pr. h. "L <41. 2.) L. 3. § 7, uti poBsid. (4S. 
i7.). (hntra Buchel Erort, B. 1. Hft. 3. p. 45. 46. 65. 66. 

y Not being a praetorian pledge holder L. 3. § 23. L. 10. § 1. h, t. (41. 2.) 
^ 3. § 6. uti po88. (43. 17.). Savigny § 24. 

. ' L. 37, de pign. act. (13. 7.) L. 1. f 15. L. 36. h. t. (41. 2.) L. 16. de UBOip; 
(41.3.). Savigny§24. 

• L. 17. § 1. depos. (16. 3.) L. 3. § 20. L. 39. h. t. (41. 2). Cocoeii I. C. L, 
16. T. 3. qn. 19. Savigny §25. 

^ L. 2. § 3. L. 4. § 1. L. 6. § 2. 4. L. 12. pr. L. 15. § 4. L. 17. de preoar. 
(43. 26.) L. 21. § 3. h. t. (41. 2.) Contra Savigny § 25. 0. E. Degener uber 
deaBegnff d&s preoanL Leipzig 1831. Bnt see A. W. de Sobroeter obs. iur.' 
civ. len. 1826. p. 6^—80. 

« Schroeter 1. o. p. 80 — 84. Kosshirt im Archiv L civiL . Prax. 8, B. 10. 
14. Savigny § 23. is of a different opinion. 

' Savigny § 23. 24. Bnchholtz Yersuche. Kr. 8. See for other opinions 
Sohrdter in Linde Zeitschr. 2. B. Nr. 7. Wamkonig im Archiv. f. oiviL 
Prax. 13. B. Nr. 9. Guyet Abhandl. Nr. 6. and in Xiinde Zeitschr. 4. B. Nr. 
16. Johannsen Begriffsbestimmnngen. Heidelb. 1831. Bartels in linde 
Zeitschr. 6. B. Nr. 4. F. v. Thaden ilber d. Begriff des £dm. IntCrdictenbe- 
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Pofseiiio'eiYilis et natnralis.— That po8$es9io in a strict sense 
which leads to the peculiar possession for the protection of which 
interdicts are as a rule solely applicable is completely artificial , 
but is one of the most important results of legally recognised 
possession ; for in the absence of such poaseasio there can be no 
usucaption. For these reasons a possessor in a strict sense is by 
Way of distinction said, in the language of the Boman law, dvUUer 
posfndete. Other persons who may be in actual occupation, but to 
whova possessio dvilis is not attributed, and who as an incidental 
consequence are not i^ble to acquire a right by usucaption ajce 
said natwraliter tantvm possidere or non possidere, or dvUiter nori 
posaidere^ or tenere tantvm; but yet under certain circumstances 
they may be deemed to be in what is called quasi possessio (§ 229). 
It must, however, be observed that in what is most material the 
positive expression civiliter possidere has nothing to do with that 
possession which is the foundation of usucaption, and that. the 
negative expression civiliter non possidet does not denote the mere 
absence of such a possession/ With referience to usucaption 
special terms applied to possession are essentially and entirely 
meaningless.^ 

§ 218. 
Juridical Poifession.—The nature of possession in general as 
now juridically determined is characterised as follows. Possession 

sitzes. Hamburg 1S33. Booh Termidh einer Gesohiohte der Lehre y. Bedtz. 
Landau 1834. 

• L. 24. h. t. (41. 2.) L. 2. § 1. pro herede (41. 5.), compared with L. 3. 
§ 20. h. t. (41. 2.) L. 33. § 1. de usurp. (41. 3.) L. 1. § 22. 23. de vi (43. 16.) 
L. 38. S 7. 8. de V. 0. (46. 1.). Thibaut Abh. im Arohiv f. civ. Pr, B. 18. 
Ifr. 13. B. 23. Nr. 5. Bosehirt Zeitsohr. B. 4. 82—90. JohannBeu loe. cit, and 
Bintenis Civibecht B. 1. § 42. Note 23. oome to the same oonolusion on 
different grounds. 

' Contra Savigny § 7. 10. and others especially Then im Rhein, Mus. f. J. 4. 
Jhrg. p. 95 — 141. principally on aocount of L. 3. § 15. L. 7. §. 1. ad ezhib. (10. 4.) 
L. 26. pr. de don, int. V. et U. (24. 1.) L. 1. § 9. 10. de vi (43. 16.). See too 
BuTohardi im Arohiv f. oiv. Prax. B. 20. Nr. 2. Puchta Yerisimilium oap. YI. 
lips. 1839. Yangerow Leitfaden § 199. 

f Ckmtra Sehwe^e Bom. Priv. B. 2. B. § 214. Wiederhold das Interdiotum 
uti possidetis, Hanau 1831. p. 6^10. 
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is a mere fact independent of any right.^ In general it is there- 
fore immaterial whether the act hy which possessicoi is acquired 
he lawful {possessw justd) or unlawful {possessio injustd)} and, if the 
latter, whether the possessor was aware of the unlawfulness of the 
act {^oUb fidei po88e89io) or not (botKB fdei poasessio) ; but in 
some cases this may be of consequence.^ It must, however, be 
here observed that in case of an excusable mistake of law the 
possessor is to a certain extent to be considered as mala fidei 
possessory viz., so far as he attempts to make an acquisition, but 
not so far as he only seeks to avoid the penalties resulting from 
maiafides,^ As moreover the fact of possession has no juridical 
importance except so far as it affords a ground for a temporary 
presumption, there can be no juridical possession where that 
presumption cannot arise.™ 
' On this principle there can be no possession — 

1. Of things extra comnierciym,^ 

2. Of freemen detained witii a knowledge that they are free.^ 
8. By slaves. P 

4. By AfilitJbsfamilias in those cases in which he cannot acquire* 
things for himself.^ 

5. Generally by any one who is himseK the object of the posses- 
sion of another.^ 

^. L. 12. § 1. L. 42. pr. L. 52. pr. h. t. (41. 2.). . 

' L. 13. § 1. de publ. in rem act. (6. 2.) L. 22. § 1. de nozal. act. (9. 4.) 
L. 7. § 8. oomm. divid. (10. 3.) L. 3. § 6. L. 16. k. t. (41. 2.) L. 1. § 2. pro 
donato (41. 6.) Cktmpare Capems P. 2. c. 2 — 6, Savigny § 8. 

^ L. 13. § 8. L. 25. § 3. de her. pet. (5. 3.) L. 109. de V. S. (50. 16.) § 35. 

1. de rer. div. (2. 1.) L. 2. C. de fruct. (7. 51.) Sintenis Civilr. B. 1. § 42. 
Nr. IV. 

* L. 25. § 6. de ker. pet. (5. 3.) L. 31. pr. de usurp. (41. 3.). Voet L. 5. T. 
3. $ 7. Cocceii I. 0. eod. qn. 11. See contra Schoman vom Schadenaerfatz^ 

2. B. 180. 181. 

^ Hence the role of German law : ein liqnides Petitorinm absorbirt das' 
Possessorium : see § 238. Gesterding Naohfcrscli. 1. B. 145 — 159. Rosahirt 
Zeitsohr. B. 1. 234-237. 

 L. 3. § 17. L. 30. § 1. 3. h. t. (41. 2.). 
• • L. 1. § 6. L. 23. § 2. L. 30. § 4. L. 38. pr. eod. 

p L. 24. L. 30. § 3. L. 49. § 1. eod. 

1 L. 30. S 3. L. 49. § I. eod. L. 4. §1. de usurp. (41. 3.) L. 93. de R. I. (50. 17.). 

' L. 1. § 6. h. t (41. 2.) L. 118. de R. I. (50. 17.). 
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' Every possession presupposes two facts, viz., an actual holding 
imd an intention to hold. Whoever, therefore, cannot hold (such 
as fictitious and legal persons) is as incapable of possessmg as a 
person without a will,' and moreover there can be no possession 
of an uncertain object;* but these .principles are to be received 
with considerable modifications, as will be hereafter shown when 
the modes in which possession may be acquired and lost are 
explained. If, however, thel:e be an actual holding and an 
mtention to hold there is possession as far as, but no further than 
such intention extends ;° but here the exceptibn must be noticed 
that he who possesses a Complex thing is not to be considered as 
possessing the component parts thereof, any further than he 
possesses the principal thing.' But if he previously possessed 
those component parts as independent things, this possession 
continues unchanged even after their junction with another 
moveable.^ . Moreover, the effect of completed prescription con- 
tinues after the separation of the accessories, except when they 
cannot be made the objects of an actio in rem.* 

§ 220. 

As the existence of several things in the same place at the same 
time is impossible, several persons cannot at the same time 
entirely possess the same thing ; and the possession of one person 

• L. 1. § 3. 22. L. 34. pr. § 1. h. t. (41. 2.) L. 1. § 1^. si quis testam. liber 
(47. 4.)^ Warnkonig im Arohiv. f. oiv. Ptax. B. 20. Nr. 13. 

• L. 3. § 2. L. 26. h. t. (41. 2.). 

• L. 26. eod. 

» L, 7. 4 1. 2. ad exhib. (10. 4.) L. 23. pr. § 2. L. 26. 26. de usurp. (41. 3.) 
L. 2. §. 6. pro emt. (41. 4.) 

y L. 7. § 1. ad exLib. (10. 4.) L. 33. pr. de usurp. (41. 3.). See as to 
immoveables, L. 30. § 1. eod. Arohiv f. oiv. Prax. B. 7. Nr. 3. B. 25. Heft 3. 
Kt. 1. B. 27. Nr. 9. 15. Savigny § 22. Windscheid in SeU Jabrb. B. 1. Nr. 12. 
Yangerow Leitfaden § 204. Axon. 2. 

« L. 23. § 7. L. 69. de E. V. (6. 1.) L. 7. $ 11. de A. R. D. (41. 1.) L. 23. 
§ 2. de usurp. (41. 3.). Savigny p. LXVII. &c. Arohiv fiir civilist Prax. 8, 
B. 332. Note 15. & 20. B. Nr. 4. 
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is consequently lost the moment it is acquired by another.^ 
Nevertheless it is conceded that several persons inay at the same 
time jointly possess a thing in ideal portions ;^ such a state of 
joint possession is, if juridical, termed campossesaio or, if it be in 
right of others, condetentio,*^ 

« 

n.-AcanisinoH 07 pobsesbioh. 

§221. 

For the acquisition of the possession of a thing, physical 
apprehension of it and an intention to detain it must co-exist^^ 
Hence, 

1. A merely ideal person cannot by itself commence a posses- 
sion ; * nor does an heir become possessed of the inheritance by ita 
mere devolution upon him, although he succeeds to all the 
possessory remedies actually acquired by the deceased/ 

2. Persons without a will cannot by themselves acquire posses- 
sion.' This principle is applicable without qualification to those 
infantes deemed by law to have no wiU,^ but not to other persons 
under the age of puberty." 



* L. 3. § 5. h. t. (41. 2.) L. 19. pr. de precar. (43. 26.) L. 5. § 15. oommod. 
(13. 6.). Savigny § 11. A. F. v. d. Hagen, iiber d. gleiclizeitigeii Bedtz des 
preoario rogans u. des rogatus. Hamm 1840, is of a somewhat different 
opinion. 

^ L. 26. h. t. (41. 2.) L. 5. pr. de carbon, edict (37. 10.) L. 10. pr. 0. de 
bon. anot. ind. (7. 72.). 
' S. Stryk de compossessione. Hal. 1674. (op. T. 2. n. 17.)* 

* L. 3. § 1. L. 34. pr. h. t. (41. 2.). 

« L. 1. § 22. L. 2. eod. L. 1. § 15. si quis testam. lib. (47. 4.). C. G. Biener 
opiiso. Yol. I. nr. 66. 

' L. 23. pr. b. t. (41. 2.). Mailer ad Leyser Obs. 514. Stryk de transit, 
po&s. in beredes. Helmst. 1655. Idem U. M« P. L. 41 . T, 2. § 6—10. 

» L. 1. § 3. eod. 

I' L. 1. § 3. L. 32. § 2. eod. Tbe L. 3. 0. eod. (7. 32.) is not opposed to this 
wbether as explained by Savigny § 21. p. 284 — 296., or by Gesterding Naoh- 
Ibrscb. 2. B. 8 — 14., or by Puchta im Rhein. Mus. f. J. 5. B. Nr. 3. wbo in my 
opinion has offered the best interpretation of it, but who is wrong in making 
very yonbg persons aH exception, and in drawing too large an inference 
£rom gifts. 

» L. 1. § 3. 11. L. 32. §2. h. t (41. 2.). 
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d. In striclaiesB there cdu be ho transmission of possession 
(alienatiOf ctceesHo possessiohis); but each person acquii^es for 
himself a new possession. . If, however, possession is acquired 
by virtue of a bilateral legal transaction, or bj succession on 
death, the possession of the last holder is continued to the 
advantage of his successor, ^ but, in the case of an heir, 
it is accompanied by the defects in the possession of the person 
to whom he succeeds.^ 

§222. 
Modes of AcqTiisition.-~The modes of acquisition (witii respect to 
which an unseparated accessory is of the same nature as its prin- 
cipal) ™ are twofold, viz. : either unilateral permitted or unper- 
mitted acts (occupation, invasion), ^^ or bilateral transactions. 
Acquisition of possession in the last mode is termed delivery 
(traditio). For this it is necessary that there should be on the 
part of the transferee an intentional acceptance, on the part of the 
transferor due abandonment,^ and also on the part of third persons 
absence of possession (possessio vacua\ i.e. the thing must not be 
in the possession of a stranger, for if it be there can be no delivery 
of possession until he is ousted.? If, however, he who by a 
bilateral transaction is to acquire juridical possession is already 
in the actual possession of the thing, there is no necessity for the 
thing to pass and repass from hand to hand, but juridical posses- 
sion is conferred by the agreement itself, and, if that be conditional, 

^ L. 4. § 1. 2. de alienat. iudio. mut. oauss. (4. 7.) L. 3. § 6^10. L. 6. de 
itinere (43. 19.) L. 18. § 1. quern serv. am. (8. 6.) L. 13. § 7. 9. h. t. (41. 2.) 
L. 32. § 1. de S.f». U. (8. 2.) L. 46, de donat. int. V. et U. (24. 1.) L. 11. de 
A. E. D. (41. 1.) L, 14. § 1. de mwrp. (41, 3.) L. 14. 16. 16. de divers, 
temporal, praescr. (44. 3.)1 Unterholzner Verjahnmgslelire 1. B. $ 131 — 136. 

' L. 11. C. h. t. (7. 32.). A. Denzinger die acoessio possessionis naoh r. u; 
can. Eccht Wiirz. 1842. Cap. 2. 

" L. 40. de act. e. v. (19. 1.). Gesterding Nachforsclmngen 1. B. 354—357. 

» L. 1. § 1. h. t. (41. 2.) L. 12. de vi (43. 16.). 

• § 40. 1, de rer. div. (2. 1.). 

' L. 12. C. de probat. (4. 19.) L. 8. C. de act. emt. (4. 49.) L. 13. C. de distr. 
pign. (8. 28.). This is not contrary to L. 16. de fundo dot. (23. 6.) L. 10. § 2. 
(Le cond. fort. (13, I,). Struben 3. B. 52. Bed. Savigny $ 11. Contra 
Gesteiding v. Eigentbum 161—171. 

o 2 
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on performance of the condition.^ This is : called tiraditio l>revi 
manu/ It is clear that there is nothing of a special nature in stich 
a transaction, and the presence of the parties is not essential to the 
vaUdity of the contract.' 

§223. 
, AcquisitioB by an agent—Seyeral modes of adqaiisition, not in 
accordance with the foregoiag strict .mode, bat of a singular 
nature, and consequently not to be extended, have been from timQ 
to time legally recognised (trciditio Jicta, quasi traditio)} As such, 
must be considered the rule that possession- can be acquired by 
means of a third person (poaaea^ mediata). In order, howeyer, 
that this may take place it is necessary-^ 

1. That the agent be capable of acquiring possession and that 
he take it for his principal; and if these requisites are fuMlled, 
but not otherwise, the principal, without more, acquires whatever 
any person taking possession can acquire for himself; " but it is a 
doubtful point whether any weight is to be given to the opposing 
will of a slave, in a case where, at tiie time of delivery, possessioii 
was expressly given him for his master, and the slave, notwith- 
standing this! took possession for a third party.^^ 

2. The' principal must himself also eiiiier acquiesce in the trans- 
action at or after the acquisition of possession, or be treated by 
law as if he had acquiesced therein ; possession is consequently 
Required — 

' L. 38. § 1. h. t. (41. 2.). 

' L. 9. § 1. 2. de publician. (6. 2.) L. 9. § 9. de £. C. (12. 1.) L. 62. pr. de 
evict. (21. 2.) L. 9. § 5. de A. R. D. (41. 1.). 

' See contra Cuiac Obs. L. 4. c. 3. and Yoet oomm. L. 12. T. 1. § 5. <m aoooont 
of L. 47. de R. V. (6. 1.) L. 11. pr. L. 15. de R. C. (12. 1.) L. 34. pr. mandat. 
(17. 1.). But see Savigny § 19. 

* But see Savigny § 13—28. Hufeland v. Besitz. 88-^122. Gesterding, v. 
Eigenthum 69 — 71. 98. 99. and in his alte- und neue Irrtliumer 21 — M^ 
differs from both of them. B. W, Pfeiffer das Reoht der Eriegseroberung. Cassel 
1823. p. 10—19. 

• L. 1. § 9. 10. 20. h. t. (41. 2.). 

'- L. 13. de d6nat. (39. 6.) L, 37. § 6. de A. R. D. (41. 1.) L. 1. § 19. h. t. 
(41. 2.). Bee for Ijie dijferent interpretations. Cheaii interpr. L. 1. o. 32« 
(in lurispi-. Rom. et Attica T. II.). Savigny § 26. Hufeland Civilr. 1. B. 727- 
Fritz Eriaut. 2. Heft 316—318. 
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'A. By a person as mandatory, from the time that possession is 
taken ; and there is not (except in the case of possession on which 
to ground prescription) any necessity for special knowledge of the 
taking possession^ 

B. By ratifying a previous unilateral acquisition of possession.^ 

C. Moreover masters and heads of families, even if themselves 
incapable of acquiring possession,^ acquire that possession which 
is obtained for them ^ by slaves (the property in or usufruct of 
which is in them), or by their filii familias ; and the possession so 
acquired by the masters and heads of families dates, even without 
any spei^ial knowledge on their part, from the time it is obtained 
for them.*^ In order, however, that an owner of a slave may as 
such acquire possession by him, the slave must not be in tiie 
possession of ^y other person,^ 

D. Lastly, guardians acquire possession for those under their 
care,^ iand even infants may commence the act of detention.^ 

By all these means moral and fictitious persons may acquire 
possession.^ 

§ 224, 

CoBBtitatTun possessorium.— From these principles, coupled with 

the rule that the detention of a thing is just as good as the recent 

seizure of it, follows the legality of tiie so-called constitutum 

possessorivm.^ A juridical possessor who wishes to transfer the 



r L..49e §5. L. 5L h. t. (41. 2.) L. 1, C. eod. (7. 32.) L. 41. 47. de usurp. (41. 3.). 

* L. 24. de neg. gest. (3. 5.) L. 42. § 1. h. t. (51. 2.). 

• L. 1. $ 6. 22. L..2. eod. L. 16. de 0. et A. (44. 70 L. 22. § 3. L. 29. de 
captiv. (49. 15.). 

^ See the last note and L..21. pr. de A. R. D. (41. 1.) L. 1. § 6. S. L. 49. pr. 
L. 50. pr. h. t. (41. 2.). 
« L. 1. § 5. L. 3. § 12. L. 4. L. 24. L. 44. § 1. eod. 

* L. 1. § 6. L. 34. § 2. eod. L. 21. pr. L. 54. § 4. de A. R. D. (41. 1.). 

• L. 11. § 6. de pign. act (13. 7.) L. 13. § 1. de A. E. D. (41. 1.) L. I. § 20. 
h. i. (41. 2.). 

.' ^n^ § 221. Note h. 

» L. 1. § 22. L. 2. h. t. (41. 2.) L. 16. de 0. et A. (44. 7.). 

^ L. 77. de E. Y. (6, 1.). Masoov de oonstituto possessorio. Lips. 1733. 
(opuse. T. 1. n. 4.). Savigny § 27. The doctrine is wholly denied by 
Giphanius lectur. Altorphin. p. 120. 121. 474. and partly by Pufendorf T. 1. 
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juridical possesidon of a thing to another, but neverthelesii to 
reserve the detention or co-possession of the thing to himself, 
as a possessor in right of that other, can effect this by a mere 
contract.^ Such a contract is never presumed,^ except in the 
case of an universal partnership.^ 

§ 225. 
Other ca8e8.~Possession may be ac(][uired in addition to the 
modes already mentioned in several other special ways. 

1. Possession of a connected whole is acquired as soon as 
possession is taken of any part of it,™ and consequently when a 
seal is placed upon it with the intention of taking possession." 

2. By depositing a thing in a house with the consent of the 
possessor thereof® 

3. In cases of conventional acquisition of possession, by merely 
pointing to the thing to be taken, provided it be visible ^ {traditio 
longa manu). 

4. By catching in traps.^ 

5. In case of enclosed things, by giving up the instrument used 
to get at them, with the intention that it shall be so used ^ {traditio 
symboUca). 

6. By delivering up that which evidences the right of ihe giver 
to possess." 

Obs. 10.) and is termed a monstrous offspring of practice by Eosslurt Zeitaohr. 
B. 2. p. 131—134. 

* L. 18. pr. h. t. (41. 2.) L. 77. de R. V: (6. 1.) L. 28; L. 35. § 5. C. de 
donat. (8. 54.) cap. 9. X. de rest. spoL (2. 13.) 

^ L. 1. § 2. de peric. et comm. (18. 6.) L. 48. h. t. (41. .2.). 

* L. 1. § 1. L. 2. pro socio (17. 2.). 

. - L. 77. de R. V. (6. 1.) L. 3. § 1. h. t. (41. 2.). 
L. 1. § 2. L. 14. § 1. de peric. et c. (18. 6.). 
L. 18. § 2. h. t. (41. 2.), compared with L. 9. § 3. de inre dot. (23. 3.). 

p L. 18. § 2. L. 51. h. t. (41. 2.) L. 79. de solut. (46. 3.), compared with 
L. 3. § 3. h. t. (41. 2.), 

« L. 55. de A. R. D. (41. 1.). 

' § 46. 1, de rer. div. (2. 1.) L. 74. de contr. emt. (18. 1.) L. 1. § 21. h. t. 
(41. 2.), 

' It is 80 according to practice, L. 1. C. de donat. (8. 54.). For the different 
opinions see Savigny § 16. p. 244. Hufeland Geistdes R. R. 1.B..158— 160. 
and vom Besite. 123—126. 
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7. PoBsefiflicni is alsp sometimes expressly confecred by law ;^ 
such possession if it is» as is the case in several places, extended 
by new statutes and customs,^ is termed by some po8se$9io 
civUismnaJ^ 

in.-COHTDnrAHCB AHD LOSS Or POSSESSIOV. 

1. Phyiioally^ 

§ 226. 

The doctrines relating to the continuance of possession naturally 
result from those relating to its acquisition and loss. 

With respect to the loss of possession the following ought in 
strictness to be the rule, viz., that possession is lost as soon as 
either physical detention or the will to detain is at an end/ But 
this rule is so qualified that possession is only lost when ihe thing, 
the actual detention whereof has ceased, cannot at will be 
retaken, or when the will to detain it is positively abandoned. 
Unless one or the other happens possession continues {cmimo 
pos8idemus).^ 

Possession of a thing is then lost when it becomes impossible 
at will to reacquire the physical detention of it ; and consequently ; 

A. When the thing itseK ceases to exist ; and this includes the 
case as well of a thing the ownership in which is changed by 
specification (Sysi § 286), as of a thing which has become altogether 
incapable of being legally possessed.^ 

* L. 80. de R. V. (6. 1.). 

* An example is afforded by the Scotatio mentioned in cap. 2. X. do 
cwnsnetad. (1. 4.) Compare Cniac Obs. L. 19. o. 18, Gnndlingiana P. 7. p. 
168y &c. Grapen tentsohe Alterth. 1. Cap. 

^ Stiyk de poes. instrumental, c. 1. n. 29. Stray Ex. 42. § 17. 

y L. 3. § 6. 8. 13. 17. L. 16. L. 30. § 4. L. 44. § 2. h. t. (41. 2.). The 
statement in the text is not inconsistent with L. 8. eod. L. 153. de B, I* 
(50. 17.). Sayigny § 30. Snse in Gnrlitt animadyersionum ad auctores 
veterea specimen 3. Hamb. 1806. p. 15 — 18. has attempted an emendation. 
Dabelow reprehensa Sayignii cap. Sect. 1. p. 57 — 96. is quite of a different 
opinion, and a peculiar notion is also entertained by Zaoharia Reyision der L. y. 
Bedtz. 61—64. 

• L. 3. § 11. L. 27. L. 29. h. t. (41. 2.) L. 31. § 4. de usurp. (41. 3.) L. 1. 
§ 25. de yi (43. 16.) L. 12. § 2. de reb. auot. iud. (42. 5.). 

• L. 30. § 1. 4, h. t. (41. 2.). 
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B. When in consequence of, external pbydcal'catiseff the thing 
cannot be, got at ;'^ or ' 

C. When the thing is so lost out of our custody that it cannot 
be refound.^ The possession of tame animals is consequently 
lost when they stray.^ Wild animals are only possessed so long 
as they •can be seized at will,^ and tamed animals so long as they 
retain the habit of coming. home/ Slaves, however, even when 
fugitive, remain in the possession of their master .s 

D. Lastly, possesion is in every case lost when obtained by 
another;^ as when forcibly acquired by a stranger who is not 
immediately dispossessed.^ According to some passages the 
abandonment of a thing through fear of violence applied with a 
view to iiiat effect, does not amount to a deprivation;'' although 
it is certainly otherwise if the regaining or exercise of possession 
be prevented.^ Clandestine deprivation causes the loss of pos- 
session of moveables,™ but not of immoveables unless the former 
possessor, as soon as he has knowledge of the fact, neglects to 
turn the usurper out,'^ or the latter is too powerful so to be dealt 
with; in which case however the possession of only so much as 
he physically occupies is lost.® 

* L. 13. pr. L. 30. J 3. eod. 

* L. 3. § 13. L. 25. pr. L. 44. pr. eod. 
^ L. 3. § 13. eod. 

* L. 3. § 14. 15. eod. L. 3. § 2. L. 5. pr. $ 4. de A. R. D. (41. L). See 
Kammerer Beitrage zur Lehre v. FischdiebBtahle. Rostook 1839. 

' L. 3. § 2. L. 4. L. 5. § 5. eod. L. 3, § 15. 16. h. t. (41. 2.). 

* L. 13. pr. L. 16. eod. L. 15. § 1. de usurp. (41. 3.). 
• *' In oonformity with tke principles in § 220. 

* L. 15. h. t. (41. 2.) L. 17. de vi (43. 16.). 

^ L. 9. pr. quod metus (4. 2.) R. 1. § 29. L. 3. § 7. de vi (43. 16.). ChtUra 
L. 33.4 2. de usurp. (41. 3.). Some think these passages can be reoonciled: 
see Hufeland v. Bes. 137—161. and Savigny § 31. p. 402-^406. The newest 
of these fragments is preferred by Neustetel & Zimmem Unters. 1. Nr. 7. 

« L. 1. § 24. 47. de vi (43. 16.). 

 L. 15. h. t. (41. 2.). 

* L. 3. § 7. 8. L. 6. § 1. L. 7. L. 18. § 3. L. 25. § 2. L. 46. h. t (41. 2.). 
Savigny § 31. near the end. 

* L. 18. § 3.4* h. t (41. 2.}. 
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8* Keiiuaiy. 

§ 227. 
Possession is also lost when the possessor, being in a position 
lawfully to aUena^/ positively ^ abandons his will to detain.? 
This is deemed to be the case when he dies without successors ; 
neglects the possession ; is without special cause absent for a long 
time ; ' and when he allows moveables to remain unguarded out of 
his custody.* 

3. By third persons. 
§ 228. 

Possession can moreover be continued and lost by means of an 
agent. Here it must be observed — 

' A. An agent cannot by a mere resolve, himself usurp possession 
of the thing {nemo ccmssam possessionis ipse sibi muta/re potest). 
For that purpose some act jb necessary; namely, in case of 
immoveables ouster of the principal;^ but in case of moveables 
mere seizure of the thing ammo furandiJ^ 

B. Possession cannot be lost or transferred to another merely 
by the wiJl of the agent. There must be on his part some 
physical act which according to the principles in § 226 causes loss 
of possession;^ ia such cases the physical act of the principal is 
uniiAportant^ Possession is consequently lost through an agent 
when he is himself ousted,^ or when he permits another to take 

» L. 3. § 6. L. 17. § 1. L. 34. pr. h. t. (41. 2.). 

4 L. 12. % 1. eod. Savigny § 3^. new the end* 
. ' L. 27. li. 29. eod. 

' L. 37. § 1. de usurp. (41. 3.) L. 11. 0. nude vi (8^ 4.) oompajed with L, 4« 
C. h. t. (7. 32.) and Betes 1. c. P. 2. o* 2. § 5« (MuniMin. Th. T. 7.), 

• L. 3. § 13. L. 47. h. t. (41. 2.). 

" L. 3. § 19. h. t. (41. 2.) L. 6. § 3. de preo. (43. 26.) oompajed with L. 
18. pr. de vi (43. 16.). 0. Comes de Beisaoh de antiqna regnla : nemo cauMom 
po88es9ion%8 stbt ipse mutare potest, Landsh. 1821. 

' L. 3. § 18. h. t. (41. 2.) compared with L. 1. § 2. L. 67. pr. de fort. (47. 2.) 
Savigny i 33. Hufeland v. Besitz 137^140. See too Hngo dv. Mag. 5. B» 
123—126. 

y L. 1. § 46. de vi (43. 16.). 

» L. 3. § 12. h. t. (41. 2.). 

' L. 1. § 22. de vi (43. 16.). 
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possession,^ but not when his will to detain is at an end or ia 
renounced by him,^ or when he merely deserts the thing.^^ 

IV.-aUASX POSSESSIO. 

§ 229. 

Although according to § 216, those who exercise rights in rem 
over a thing of another have not the possession of the thing 
attributed to them, nevertheless they are deemed to be possessors 
of the right they exercise, and are entitled to interdicts to protect 
that right ;^ but these interdicts, not relating to the possession of 
the whole thing, do not deprive the strict possessor of his juridical 
possession.' 

Persons thus situated are termed jv/ris possessores or qtuud 
possessores; whilst a possessor in the strict sense of the word 
(at all events when he possesses cmimo domini) is, by way of 
'distinction, called corporis possessor.* 

For the acquisition of this so-called qriasi possessio both 
will and a physical act are of course requisite. In case of 
an unilateral usurpation no right is acquired unless there be 
some positive act against the proprietor ; or unless, if the right 

^ L. 40. § 1. h. t. (41. 2.) L. 33. § 4. de usurp. (41. 3.) L. 12. 0. h. t (7. 32.) 
See Fioben on § 220. LdbenBteni in linde Zeitsohiift B. 9. Nr. 13. 

« L. 60. § 1. locat. (19. 2.) L. 26. § 1. L. 40. § 1. h. t. (41. 2.). 

** L. 31. de dolo (4. 3.) L. 3. § 8. L. 44. § 2. h. t. (41. 2.) L. 7. pr. pro emt* 
(41. 4.). Hufeland V. Besitz 163—176. Savigny p. 431. 438. is of a different 
opinion on aocount of L. 12. C. h. t. (7. 32«). 

' L. 2. commnn. praed. (8. 4.) L. 23. § 2. ex quib. oanss. maior. (4. 6.) L.. 
10. pr. si serv. vind. (8. 5.) L. 3. § 17. de vi (43. 16.) L. 7. de itin. (43. 19.) 
L. 2. § 3. de preoar. (43. 26.) L. 10. C. h. t (7. 32.). Cuperos P. 1. o. 4» 
Savigny $ 12. 44—47. Arch, fiir civil. Prax. 8. B. Nr. 1. C. Albert iiber 
den Besitz nnkorperl. Saoben. Leipz. 1826. Somewhat different opinions are 
to be fonnd in Yersnohe iiber den Quasi-Besitz. Halle 1806. L. H. Wieder- 
bold das interdiotom nti possidetis &c. Hanau 1831. Christiansen Instita* 
tionen 194. 
• ' L. 62. pr. h. t (41. 2.) L. 3. § 7. nti possidet. (43. 17.). 

' Vatican. Fragm. § 92. Gains lY. 139. Theophilns L. 2. T. 9. § 4. L. 3. 
T. 29. § 2. L. 2. § 3. L. 6. § 2. de piecar. (43. 26.) compared with L. 32. § U 
de S. P. U. (8. 2.) L. 4. § 27. de nsnrp. (41. 3.) L. 1. § 8. qnod legator. (43. 3.). 
Bnohholtz Yersuche Nr. 8. 
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be of a negative eharacter, his acts are effectually opposed* 

In case of acquisition by a bilateral transaction, if the right be 

negative it is acquired by the transaction itself, but if positive 

.only by the commenced exercise thereof {qucm tradiiio).^ 

; Quasi possessio is lost by the impossibility of renewing at will 

the exercise of the right, or by abandoimient of the intention to 

'possess.^ 

, The Canon and German laws have, as wiU hereafter appear, 

jS 237 — ^239) to a certain degree extended these doctrines to those 

who exercise rights in personam over things and to other cases. 

T.-CONSEaUEHCES OF POSBESSIOH. 

1. General 

§230. 

The consequences of possession are partly general, and so far 
essential to all kinds of possession, and partly special. 

The general consequence of possession is that every possessor 
(in a wide sense) must be left in his actual state until some other 
•person brings forward superior grounds, which show that such 
actual state ought to be transferred to himself.*' The person in 
possession, therefore, is not called upon to show his title, i.e. to 
declare the legal foundation of his possession ; ^ the burden of proof 
is not upon him, and in cases where evidence is evenly balanced he 
succeeds.™ The burden of proof is, however, thrown on the person 
in possession (at least according to the opinion of most practi- 
tioners) when he seeks by virtue of his possession to encroach 

^ L. 3. pr. de Tisufr. (7. 1.) L. 20. de servit. (8. 1.) L. 6. § 1. d senrit. 
vindic. (8. 6.) Hufeland v. Besitz. 81. 82. Savigny § 46. § 47. Heider in 
his examiiiation of the question whether negatiye servitudes can be acquired 
by mere contract without transfer (in his Abh. HaUe 1783. 1. Th. Nr. 3.) 
expresses an opinion different from the above, and maintains that a quasi 
Iradttio is necessary. 
• » L. 12. § 4. de usufr. (7. 1.). 

^ L. 5. pr, si ususfr. pet. (7. 6.) L. 2. C. de oond. ob turp. oauss. (4. 7.). 

» L. 11. C. de pet. hered. (3. 31.) L. 24. de R. V. (6. 1.) L. ult. C. eod. 
(3. 32.). S. Stryk de necessitate edendi titulum poss. Frkf. ad V. 1688. 

* L. 8. 14. de probat. (22. 3.) L. 4. de edendo (2. 1.) L* ult. C. de R. V. 
(3. 32.). S. Stryk de possidente non meliore. Frkf. ad Oderam, 1687. 
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upon the essentially unrestricted' rights of another who opposes 
such attempt.*^ 

To protect possession, every person therein has the right extra- 
judicially to defend liimself,® and judicially to meet his opponent 
With an exception and in certain cases to institute proceedings 
against him. How far mere possession is a ground for actively 
instituting proceedings can only be ascertained from the law of 
interdicts, which are special consequences of possession. In this 
place it is simply necessary to state that no one is in a position, 
merely because he previoudy had possession of a thing, to demand 
it by an aciAo in rem against third persons, and that consequently 
the rights which flow from possession (jus poeses^ionis) are not in 
rem but in personam ^ (§ 64.) 

8. SpedaL 

§ 231. 
The special consequences of possession are, £hat in some cases 
SL possessor is entitled to the produce of the things of another, and 
by seizure or continued possession gains the ownership of the 
thing possessed ; but this wiU be best examined with the law of 
property. The only special consequences requiring further 
development in this place are the right of retention'' (lien), and 
possessory interdicts. 

A, BIGHT OF RETENTION. 
§ 232. 

lien,— Lien {jvs retentionis) is a right to detain a thing until «t 
demand is satisfied.' 

" C. ThomasiaB de onere proband! in aotione negatoria. Hal. 1716. Hufeland 
Beibr. znr Ber. d. pos. R. 4. St. Nr. 10. Giolman & Lohr Magaz. 3. B. 507 — • 
512. But see L. 5. § 1. si nsusfr. pet. (7. 6.) L. 6. § 1. L. 8. § 3. si senr. yind. 
(8. 5.) L. 15. de noy. op. nuno. (39. 1.). Weber Beitr. zn der Lehre y. d. £L 
n. Einr. 2. & 3. St. Nr. 16. K. C. W. Elotzer Vers, eines Beitrags zur Berioht. 
d. Lehre y. d. Beweislast. Jena 1813. Franoke im Arch. f. ciy. Praz, B. 21. p. 32. 

^ Ante § 61. oompared with § 226. near the end. 

' L. 5. pr. in fin. si nsnsfr. pet. (7. 6.). 

«» Thibaut Versnohe 2. B. 61—66. 

' Some are of a different opinion* E. Wippermann das gemeine deatsche 
Beoht. Heft 1. Leipz. 1839. p. 36. 

" I. P. Heisler de iure retent. Hal. 1751. (Exerc. 1. n. 2.}. G. L. Boehmer d6 



RIGHT OF BBTENTION. S06f 

If this right is the consequence of a contract Or a fedtamentary 
disposition (jus retentionis conventionale, Ustatn^ntarivm), its limits 
as fixed thereby must be observed. 

Ify however, the right exists independently of permission (jiis 
ret legale) the demand, on account of which the thing is sought to 
be ' kept back, mudt relate in some way to the thing (debituM 
connexvm). The right exists in the following cases. — 

A. When a person in possession of a thing has made usefdl or 
necessary * outlays upon or respecting it. 

B. When the recovery of a thing from its possessor is sought by 
an a4:tio directa he can retain it until he is satisfied all the demands 
upon which he could ground an actio contra/ria (Syst. § 402) ; 
even although such demands are not of the nature mentioned in 
the preceding paragraph ; " 

C. So also can a person who has a right himself to satisfy his 
demands out of the thing he possesses.^ This sort of lien is said 
to be qualified (Jvs ret, qualificatwm) by way of distinction from 
other sorts which are said to be simple (jus ret mmplex). 

D. He who is bound to deliver a thing up in consideration of 
some act to be performed, may detain the thing until performance.^ 

E. The retention of a thing is also lawful by one who has by it 
suffered a loss which the owner is bound to make good.^ 

F. Pledge holders have, in case of a valid pigmbs, the general 

»  

iure retent.. eiusque effeota. Goettmg. 1774. (Elect. T. 2. n. 13.). I. L. Schmid 
de iifl, quae ad exeroend. ins retent. sunt necessar. len. 1785. J. 0. W. Faselius 
gysL Dantellmig d. Lehre vom Bet. R. 2nd. edn. Hal. 1793. 0. W. Sohenok 
d. Lehre v. d. Eetentionsreokt. Jena 1837« £. Luden das Betentionsreoht* 
Lpz. 1839. 

* L. 2. pr. ad L. Rhod. de iaot. (14. 2.) L. 1. C. si aliena res pignor. (8. 16.) 
L. 27. § 5. L. 48, de E. V. (6. 1.) L. 21. § 2. de donat. inter V. et U. (24. 1.) 
L. 53. $ 4. de iurt. (47. 2.). 

"^ L. 18. § nit. oommod. (13. 6.) L. 1. pr. quib. mod. pign. vel hypotlu (20. 6.) 
L. 8. pr. de pign. act. (13. 7.) L. 2. pr. de lege Ehodia (14. 2.). 
. * L. 9. in quib. causa, pign. (20. 2.) L. 29. 0. de iure dot (5. 12.). See 
Luden § 23. 

r L. 13. $ 8. de act. E. V. (19. 1.) L. 26. § 4. de cond. indeb. (12. 6.). This 
is referred by some to a tacit understanding. Against such distinotions see 
Luden § 8. 

V L. 9. S 3. de damn. inf. (39. 2.) L. 8. de inoend. ruin, naufir. (47. 9.). 
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right to retain a thing until all their demands, whether connected 
therewith or not, are satisfied ; ^ this right, however, is not to be 
extended to others.** 

With respect to the disputed question, whether the demand of 
the person retaining must be clear,^ the only answer which can be 
given is, if he be required by ordinazy process to give up the thing 
he can insist upon being left to the proof of his exceptio. If,; 
however, he be sued by summary process, in which uncertain 
exceptiones as a rule are not regarded, then his demand must be 
clear. 

A concurrence of creditors, moreover, does not deprive a person: 
in possession of any advantage which he may have by virtue of a 
right of retention.** 

B. INTERDICTS. 
a. Boman. 

§ 233. 

Possessory interdicts (§ 63) have for their object the acquisition' 

of a possession never as yet enjoyed {jmt. adipiscenda possessionis)^ 

or the protection of a disturbed possession {int retineruUe posses- 

sionis)^ or the restoration of a lost possession {int. recupercmda 

possessionis).^ The two latter only can be reckoned amongst the* 

conseqiiences of possession.^ These interdicts are founded solely 

upon possession, and no exceptio raising a question of right has 

ever to be considered.* It is only occasionally that in interdicts 

of this sort the plaintiff has also to prove his right to possess; 
• 

* L. un. C. etiam ob ohirogr. peo. (8. 27.). 

^ L. nit. 0. oommod. (4. 23.) L. 11. C. depos. (4. 34.). Muller ad Leyser 
Obs. 368. But fiee Sohweppe Rom. Priv. R. 1. B. § 183. d. 

'^ Compare Stryk de possess, per oaut. non auferenda cap. 2. § 15. 17. 
Pufendorf T. 2. Obs. 130. Faselius § 10. 

' Opinions differ much on this point. Compare Gonner Handb. 4. 6. Kr. 82. 
§ 10. Gotz Entscheidungen d. Facult. Altorf. I^r. I. Pfeiffer praot. Ausf. 2. B. 
Nr. in. Gkns Zeitschr. 1. B. Nr. 28. Spangenberg in Linde Zeitschr. 1. B. 
Nr. 6. 6. B. Nr. 13. 

• § 2. 1, h. t. (4. 15.) L. 2. § 3. h. t. (43. 1.). 
' Savigny § 35. 

» L. 4. I. h. t. (4. 16.) L. 1. § 3. uti poss. (43. 17.). licyser 8p. 499. m. 4. 5. 
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when shch is Hie case the interdict is tenned mixed (int mixtum).^ 
In a general theory of possession those interdicts retinenda et 
recuperanda possessionis only have to be considered, which are not 
confined to certain special cases. 

a. RBTIHBND^ POSBXBBIONia 
§ 234. 

For the protection of a. possession not lost ^ but disturbed^ 
otherwise than by special permission (rernissio),^ the Boman law 
provides as an interdictvm duplex * (§ 63), in the case of immove- 
ables, the interdict uti possidetia,™ and, in the case of moveables, 
the interdict ttintfci," which is now precisely similar to the other. 

The plaintiff here is the person disturbed ; he must be a 
juridical possessor in his own right, and must be in possession, at' 
the time of the institution of the interdict.^ 

The defendant is he who caused the disturbance, but not, 
according to Boman law, his heir as such.P 

The decree prohibits farther disturbance, and awards damages,! 
and a cautio de non ampUus turbando.^ 

If the defendant sets up and proves by way of exceptio that the 
plaintiff obtained possession from him viy clam a/at precario^ (an 

« 

>> For example L. 3. § 13. de itinere (43. 19.). Mixta is a word sometunea 
also applied to the duplicia, ante § 63, 

> Tit. D. remission. (43. 25.). 

"^ L. 1. § 4. L. 3. § 2. 3. 4. h. t. (43. 17.) L. 11. de vi (43. 16). EspedaJly 
Savigny § 37. 38. 39. C. Albert fiber das interdictum nti possidetis. Halle 
1824. Arcliiv fur civil. Praz. 6. B. 270 — 277. Some peouliar views are 
taken by L. H. Wiederhold das interdiotom uti possidetis &o. Hanau 1831. 

» § 7. I. h. t. (4. 15.) L. 2. pr. de interd. (43. 1.) L. 3. pr. i 1. h. t. (43. 17.) 
L. 37. § 1. de 0. et A. (44. 7.). 

" Zeitsohr. f. geschichtl. Ewiss. B. 11. Nr. 9. 10. Weiske Rechtslexikoii 
B. 5. 627. 

' " § 4. I. h. t. (4. 15.) L. un. § 1. utrabi (43. 31.) Puohta Cursos der 
Institat. 2. B. p. 508—510. Weiske Rechtslezikon B. 5. 633. 

• § 4. I. L. xm. § 1. cit. L. 1. § 4. L. 3. § 8. h. t. (43. 17.). Vangerow 
LeitfSoden § 336. 

' Ante § 71. and Schmidt v. Xlagen § 170. 

' L. 1. pr. L. 3. § nit. h. t. (43. 17.) L. un. C. utiposs. (8. 6.). F. C. Conradi 
cautio de non ampl. turb. in iudic. possessoriis usu fori recepta. Helmst. 1737. 

' L. 1. pr, § 5. 9. L. 3. pr. § 10. h. t. (43, 17.). 
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exceptio which, in certain cases, may be strengthened by the fioct 
that the defendant had an older and better possession,) the plaintiff 
is himself to be condemned as if he were the defendant" In thia 
as well as in the following interdicts, the defence of lapEte of time 
^ 207) must not be forgotten. 

fi, BBOUFBBAKDA FOS8B88IOHZ8r 
§236. 

For the restoration of a lost possession, the Boman law provides 
the person dispossessed with the interdict tmde vi or de vi 
simplid 8. quotidiana, if he be not dispossessed by force of arms, 
and with the interdict de vi armata 8v pMica^ if he be. Those 
interdicts are alike in every respect, except this, that the former 
does not lie against persons to whom reverence is due." 

The plaintiff here may be any person who bdng in possession of 
an immoveable thing is directly or indirectly deprived of such 
possession." Whether the plaintiff was in possession in his own 
or in another's right is immaterial ;^ but he will not succeed if he 
iiimself, although by duress, gave up possession to the defendant.^ 
Moreover possession of moveables is not thus recoverable except 
incidentally along with an immoveable upon which they may be.* 

• Cap. 9. X. de probat (2. 19.). Langenn and Eon Erorter. 2 B. Kr. 21. 
Bayer smnmar. Proc. 2. edn. 184-— 188. Bolley venniBchte jurist. Aufii. 1. B* 
ISt. 9. Sintenis Ciyilreoht. B. 1. § 46. Not. 19. 

• Rubr. Tit D. de vi et vi aim. (43. 16.) et L. 1. § 43. ibid. § 6. 1, de 
interdict. (4. 15.). Generally H. C. Gras Diss, qna speoini. inriBpr. Gioeronis 
exbibet s. Cioeronem instam pro Caecina caiusam dizisse ostenditor. Lngd. B, 
1769. F. G. Fledk oomm. binae de inteid. nnde vi et remedio spolii. Lips. 1797* 
Savigny § 40. 

 L. 1. § 43. h. t. (43. 16.). 

 L. 1. § 9. 10. 23. eod., oomp. with L. 1. C. si per vim (8. 5.) On aoooont 
of the ditferenoe of opinion with respect to the meaning of po$se8sio naturdUs 
and eiviUsy the above statement is contested. See the works cited in $217. 
notes d. &f. Geiger in linde Zeitschr. B. 13. Kr. 10. 

' L. 5. h. t. (43. 16.) L. 9. pr. quod met. caoss. (4. 2.). 

• L. 1. § 3. 29. 45. h. t (43. 16.). 

 L. 1. § 3—8. 33. L. 3. § 15. eod. Notwithstanding L. 34. C. looat. (4. 65.) 
L. 7. L. 10. C. nnde vi (8. 4.). Archiv fiir civilist. Praxis 1. B. 105—111. 
Linde Zeitschr. 1. B. 418 — 421. L A. Fritz respons. ad qnaest. qnam actionem 
obnstitiitio L. 7. C. nnde vi— ooncedat. Friburg. 1828. Puchta Corsus der 
Inst. 2. B. 512. Weiske Rechtslexikon 5. B. 583. See Savigny $ 40. p. 529—535 
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This interdict now also lies when possession, lost by absence, is 
obtained by another.^ 

The defendant is he from whom the violence either mediately 
or immediately proceeds;^' but never a third possessor or an 
unenriched heir.** 

The end obtained is restitution of possession with all accessories ; 
but fuU compensation only for the period of one year.^ 

The exceptio that the plaintiff obtained possession from the 
defendant viy clam aut precarioy is not here admissible/ 

There was formerly an interdictvm de clandestina possessume^ 
but this is now obsolete, as clandestine usurpation no longer ter- 
minates possession.8 

7. INTBBDIOTUII MIXTUll. 
§ 236. 

If possession is awarded to a person but its acquisition 
or continuance is fraudulently prevented, or if possession is 
wrongfully usurped by another, the person aggrieved has a general 
interdict ne via fiat ei qui in possessionem missus estj which, according 
to circumstances, can be adipiscenday retinenda or recupercunda 
possessionis,^ With respect to the plaintiff, defendant and object, 
it agrees with those already mentioned.^ There are, however, the 
special grounds of defence, that there has been no fraud on the 
part of the defendant, or that there is no legal ground for awarding 
possession to the plaintiff.^ 

»» L. nit. C. h. t. (8. 4.). Savigny § 43. 

* L. 1. § 12—16. L. 3. § 10. 11. 12. h, t. (43. 16.). 

•» L. 1. § 48. L. 2. L. 3. pr. L. 9. eod. L. 3. § 10. uti poas, (43. 17.) L. 11. C. 
de A. et A. P. (7. 32.). 

* L. 1. pr. § 31. 39. 40. 41. L. 6. de vi (43. 16.) L. un. C. si per vim 

(8. 5.). 

' § 6. 1, de interd. (4. 15.). 

» L. 7. § 6. oomm. divid. (10. 3.), compared with Savig:ny § 41. 

* L. 1. pr. § 1. 2. 3. h. t. (43. 4.). Weiake Bechtslexikoii B. 5. 
p. 597. 

* L. 1. § 6. 8. L. 2. L. 4. § 2. 3. eod. 
^ L. 1. § 4. 6. 6. eod. 



'^10 POSSESSORY REMEDIES. 

b. Modem JExtensions, 

a. BEMEDIUJC 8POLII. 

§287. 

Many important extensions and modifications have been intro- 
duced by the Canon and German law, and by practice. 

For the reacquisition of a lost possessioii^ a new remedy, 
remedium spolii, owes its introduction to the Canon law. This 
remedy may be used actively (actio spolii) or passively (exceptio 
spolii) and although not essentially different from the interdict 
wnde vi is nevertheless distinguished from it by certain peculiari- 
ties in procedure and by having a more extensive application. 
For — 

a. Every person can avail himself of it who actually being in 
possession in the widest sense of the word ™ is in any way, 
fraudulent or not, disturbed therein : and it is immaterial whether 
this possession or quasi-possession, in the most general sense, be 
exercised by virtue of a right in rem or in personam, or whether it 
be taken away by force or given up through fear, or whether its 
object be moveable or immoveable.** 

b. The remedy lies in every case against the heir,® and even 
against third parties who acquire the thing with notice of the 
spolkvm but not against third parties in bona fide. ^ 

3. It is also available against persons to whom reverence is 
due.*» 

^ The following laws show that this remedy is not a remedium reHnendae 
possessionis, Danz sumrnar. Proc. § 11. Miiller ad Leyser^Obs. 834. contra 
Struhen 1. B. 142. Bed. See generally I. H. Boehmer I. E. P. L. 2. T. 13. 
Idem de depravato except, spolii stata (Ezerc. T. 5.). Fleck comment, dt, 
p. 81. Woltaer Obs. inr. Fasc. 2. c. 3d. Savigny § 60. 

"* The possession must be specially justified if it be illegal by general law, 
cap. 2. de restitut. spoliator, in 6. (2. 5.). 

" cap. 2. 3. 4. 8. 10. 13. X. de restitut. spoliator. (2. 13.). Pufendorf T. 2. 
Obs. 142. Fleck 1. o. p. 97—99. 108—110. Hufeland v. Besitz 76—83. 

' cap. 6. X. de raptor. (6. 17.). 

f 0. 3; C. 3. qu. 1. cap. 18. X. de rest. spoL (2. 13.) cap. 1. § 1. eod. in 6to 
(2. 5.). Boehmer I. E. P. 1. c. § 7—11. 16. 17. I. U. Cramer opusc. T. 3. 
p. 91. Contra Mevins P. 4. Dec. 69. P. 8. Dec. 383. 

4 cap. 7. X. de restitut. spoL (2. 13.). 
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$, FOSSESBORIUM BUMMARIISSIKUK. 

§288. 
In order to prevent violent proceedings, when two parties claim 
possession of a thing, the judge is, by the German law,"" required, 
with or without request, to interfere and, if need be, to sequestrate 
the thing, or to award it provisionally to one of the parties and to 
proceed herein as summarily as possible ; but the right to institute 
a possessory or petitory action (possessorium and petitorium) must 
be reserved to the yielding party.* This proceeding is called 
from its peculiar rapidity possessorivm summariissimum, or meriely 
summarivm. The proceeding mentioned in § 234, relating to the 
preservation-of possession, and in which the ordinary course of 
the summary process is followed, is termeA possessorium ordAnarivm 
or, by way of distinction from summariuBimvmy possessorivm sum- 
Tnariwm, In the former, attention is only paid to the last posses- 
sion, but in the latter, the kind, legality, and date of the possession 
have to be enquired into. This division into possessorium ordina- 
Hum and summarivm is only used with reference to the remedies 
retinenda poasesaionis ;' the other possessory remedies are however 
also obtained sometimes in the ordinary course of the summazy 
process, and at others by the imperfect summary procedure. 

§239. 

The form of the stimmariiBaimum, as well as much that relates 
to its nature, is left undetermined by law. Having regard to the 
main object of the remedy and the practice with respect to it, the 
following rules may be laid down, 

1. Assistance must be given provisionally, without any enquiry 
as to the goodness of the possession, to him who can show that he, 
even for only a short time," was last in possession in the widest 



' K. G. 0. V. 1655. Th. 2. Tit. 21. § 3. 

* See generally Boeluner diss, de vero usu remedii possessorii (Exero. T. 5.) 
cap. 3. Savigny § 51. 

* Boehmer Diss. cit. cap. 3. § 5. Miiller ad Leyser Obs. 822. 

" Boeluner 1. c. § 8. Berger elect, process, poss. § 22. and others tliink that 
possession for a year is necessary. 

p 2 
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sense of the word, and that he has been disturbed (for this is 
sufficient to give rise to fear of violence) ; consequently a subject 
must here be protected against the Prince.* 

2. Imperfect evidence must be acted uponJ 

3. The right to institute a possessory or petitory action must 
be reserved to the unsuccessful party, and, if proper, he must be 
ordered to pay costs,^ and to take an oath not to disturb his 
opponent.^ 

"" Leyser Speo. 499. m. 8. 9. Miiller Obs. 824., compared with Thibauf b 
Sohrift iiber Besitz und Verj. 2 Th. § 75. Of a difTerent opinion is Danz 
snmmar. Froo. § 16. 

^ Boehmer 1. c. § 10. Schanmbnrg pnno. L. 2. c. 4. § 8. Danz loc. eU,^ 17. 

* Compare Danz § 16. with Hommel rhaps. Obs. 884. 

* Schanmburg 1. c. § 10. not. 5. 
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NOTE TO § 1. 

L Law. 

A LAW, in the loosest and most general sense of the word, is the expression of 
some necessity physical or moral. Thus we hear of the laws of gravity, 
laws of nature, laws of honour, &c. A little consideration is sufficient to 
show that those laws which express a physical necessity have very few, if 
any, characters in common with hiws which express a necessity merely 
moral. A law of nature is nothing more than a concise statement of what 
is found 'to be true under certain conditions. Such a law admits of no 
infringement. If in any particular case, falling within the so-caUed law as 
expressed, that law does not hold good, the hiw is in fact disproved, and the 
general truth common to the cases previously observed must be stated with 
the neoessaix correction. The so-called laws of nature are ascertained 
sequences of phenomena, to which the term law is applied by metaphor. 

A law, in a more restricted and correct sense, is a command, actual or 
iofened, obliging intelligent beings to some acts or forbearances of a class* 
Laws in this sense are evidently capable of infringement, and may all be 
expressed in the shape of an alternative, viz.. Obey or disobey and take the 
6onsequences. Not that a person to whom the law is addressed can, as 
tried by it, lawfully take which alternative he likes, but physically he can, 
and this circumstance by itself serves to distinguish the so-called laws of 
nature from commands real or supposed, to which the term law must be 
confined if confusion is to be avoided. It is not, however, with all laws, even 
in this more restricted and correct sense, that a Jurist has as such to deal. 
Laws are divisible into several great divisions according to the sources from 
which the commands proceed or are supposed so to do. Thus we have — 

I. Laws Divine, i.e. commands proceeding, or supposed to proceed, 
from the supreme Deity. 

II. Laws Human, i.e. commands proceeding from some person or body 
of persons : and these again are 

1« Imj^oper^ if they proceed from persons who do not, as political superiors, 
issue them to others (e.g. laws of honour, fashion, &c.). 
3. Proper^ if they proceed from political superiors as such. 
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Human laws proper and a certain small section of human laws improper 
(International Law) alone form the subject matter of a treatise on Jurispru- 
dence. And by the word law is meant, unless it be otherwise expressed, a 
human law proper, i.e. a command issuing from a political superior and 
obliging generally to acts or forbearances of a class.^ 

2. Subjeoti Object. 

A clear perception of the meanings of the words subject and object, which 
so often occur in the present work, is absolutely necessary for the complete 
understanding of the text. 

The words are imported from the writings of Kant and his followers. In 
their hmgpuige nibjeei denotes the perceptiye faculty — Das lehi Ego^ and 
object denotes whateyer that faculty is exerdseable upon — Bom Nkkl Ick, 
uon ego. That is taken subjectively which is considered with reference to 
the percipient faculty ; that is taken objectively which is not so considered. 
As stated by a writer in the Peiw^f Cgdcpadia (art. Subjecf), 

" The subject is in Philosophy invariably used to express the ndnd, soul, 
or personality of the thinker — ^the Ego. The object is its correlative and 
ttnifonnly expresses anything or everything external to the mind.; everything 
or anything distinct from it — ^the non Ego. • . . Besides its primaiy 
signification, object became metaphorically motive, end, final cause, &c 
• . . Subject became also synonymous with object." 

3. Jus. 

, The word Jus in Latin, like Droit in French, and Eecki in German, has 
two meanings, each of which is in English designated by a different term. 
Jtts, Droit and Becht mean first law and second a right. Jus, Droit and. 
BecM in the sense of law are not synonymous with lex, lot, Qesetz, which 
{uiswer to what in English is called a law, and which, like it, are used to 
denote a law in its most loose as well as in its proper juridical sense. Jus^ 
Droits Becht in the sense of law mean a body of leges, lois, Gesetze which 
proceed from the same law-giving power, and are collected so as to form a 
whole complete in itself. This is the meaning of the words in such expres* 
sions as jus pontificum, Canomcum, gentium, civile, &c.; Droit romain, 
/raneais, &c. ; Frivai-Becht, Staats-Becht, &c. This sense of the words Jus, 
Droit, Becht, is what the Germans mean to convey when they make use of 
the expression Jus, Becht im objectiven Sinn, 
Jus, Droit, Becht may -also signify a right. When either droit or Becht 

* Upon the subject of the above note the reader is particularly referred to the 
admirable Ptcvmce of Juriaprudence dstermiiud, by John Austzh, London, 1892, a 
work wholly free from thoee mists which too ofbeu prove impenetrable to the studani 
of writings on the philosophy of law. 
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is uBed in this sense, it is alvrays preceded by the indefinite article ; whilst 
when used in the sense of law, the definite article is always employed. There 
being no such mark whereby to know in which sense the word ju8 is to be 
ti^ken, opinions occasionally differ. A notable instance of this is afforded by 
the expression made use of in I. Inst. tit. 3 de jure pertonarum ; Blaokstone 
and some others translating it *' of the ri^his of persons," and then, for the 
sake of apparent logical harmony, talking of the " rights of things," expres* 
sions still made use of, although the blunder has long since been exposed.* 
A right is what is intjcnded to be denoted by the German expression, jui, 
Becht im tubjeeiiveH Sinn. 

It is curious that whilst the English ha^e only one word (kw) to denote 
the ideas conveyed by Jw and lex, Becht and OewtZj Droit and loiy the 
Komans, Grermans, and French have but one word to convey the meanings 
attached to the English words law and right. 

4. Duty. 

It is said in the text ju9 et obligcUio eunt earrelatoy but this is not true if 
by obligatio be meant duty in its widest legal sense. Duties are divisible 
into absolute and relative, the former having no rights properly speaking 
correlative to them. The correlative of an absolute duty is rather the might 
of the lawgiver who imposes the duty than any right conferred by the law 
upon a third person. Examples of absolute duties are those which persons 
are under to pay taxes, refr^n from smuggling, not to commit treason, 
suicide, &c. Although, therefore, every right has its correlative duty, 
every duty has not its correlative right.^ The apparent rights correlative to 
absolute duties are nothing more than means appointed by the lawgiver for 
their enforcement, and are very often themselves absolute duties ; e.g. of a 
person feloniously assaulted it is more correct to say that he is bound than 
that he has a right to prosecute.<^ 

NOTE TO § 5. 

Thibaut's System. 
In the 9th edition of Thibaut's System the learned editor altered the 
arrangement of the author, and, dividing his last book into two and 
incorporating the appendix on prescription with the body of the work, 
distributed the matter thus — 

I. Greneral Principles — Book I. 
II. Special Principles relating to — 

* See AuBtrn appx, XYL, XIX.; 2 Thibaufs Verauche, p, 1. 
^ See Austin, ii6. 9wp, 25. and appx, p. V. LYIL 

« 4 Bl. Com. 184, 136, 293; Ptr WUmot, C. J., in thUvnt v. BkmUm, 1 Sm. 
L. C. 164. 
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1. Property— Book II. 

2. Obligations— Book III. 
8. FamUy— Book IV. 

4. Successions — Book V. 
This arrangement is in accordance witli the views of most modem German 
writers, but whether it is better than that of the author is at least doubtful ; ' 
and the fifth § in the 9th edition not being written by Thibaut, the translator 
has deemed himself justified in reproducing in the text the last classification 
Qf the author and in the present place that of his editor. 

NOTE TO 8 6. 

Boman Syatems. 

The Institutes * of Justinian are thus divided — 
I. Jus personarum. Lib. I. tit. 8 — 26. 
II. De rebus. Lib. II.— Lib. IIL tit. 12. 

III. De obligationibus. Lib. III. tit. 13. — Lib. IV. tit. 5. 

IV. De actionibus; Lib. IV. tit. 6—18. 

Upon this classification much has been written, the principal controversy 
relating to— 

1. The meaning of the ju9 penonartan, 

2. The arrangement of the three last subjects. 

That the expression jus personarum mean» the law of persons and not 
the rights of persons has been shown by Thibaut in a very masterly essay, 
published in the 2nd vol of Ids Fersuche. "The Jus personarum treats of 
the differences of persons so far as these differences have any influence on 
rights and duties, whilst the jus quod ad res pertinet treats of things and is 
divisible into two parts, namely, the doctrines relating to things corporeal 
and the doctrines relating to things incorporeal. To the last division 
belongs the whole law of rights and their correlative duties, for they are 
species of things incorporeal The jus personarum should consequently be 
confined to the juridically important differences of persons, being neither 
rights nor duties, whilst the law of things should comprise the whole of the 
legal doctrines relating to things and should especially deal with one kind 
of them, namely, rights and their correlative duties." 2 Thib. Vers, 6 & 7. 
For other views as to the limits of {\it jus personarum^ see 1 Saioigny System^ 
§ 59. 

With respect to the arrangement of the three last divisions of the 
Institutes some writers contend that the 8rd and 4th divisions should be 

* An elaborate analjaifl of the Institutes is given by Profr. Bdcking in hia valuable 
edition of Qaws. 



$ 6—7.] STSTBMS OF LAW. v 

blended into one distanqt dass, whilst others more justly contend that they 
should be blended together as a branch of the 2nd, so as to make the 
classification as follows — ^ 
I. De persbnis. 

TT "H "R K / ^T^™^^^' 

( incorporalibusincluding Justinian's 3rd and 4th divisions* 

The Digest is arranged upon no scientific plan, if upon any plan at all. 
The following is an outline of its contents. 

First come some general matters in lib. I. tit. 1 — 8 ; 

Second are the doctrines relating to civil process and defences by pacts, 
accord and satisfaction, and restitution. Lib. I. tit. 9. to Lib. Y. tit. 1. ; 

Third are placed the laws relating to the subject matter of process; 
viz.— 

1. Actions in rem. Lib. V. tit 2. to Lib. VIII. tit. ult. 

2. Actions in personam as they arise from contracts and delicts. lib. 
IX. tit. 1. to Lib. XIX. tit. ult. 

. Fourth are three books XX. to XXII., containing many matters important 
in cases of contract, but nevertheless of much more extensive application. 
. Fifth are the doctrines relating to marriage, guardianship, succession and 
slavery. 

Last is placed a mixture of laws on obligations, property, interdicts, 
extinguishment of duties, appeals, crimmal and state matters. 
. The plan of the Code is not essentially different from that of the Digest.^ 

NOTE TO § 7. 

L Jus Oentium, &o. 

In the writings of the Boman lawyers three divisions of ^t^ are mentioned, 
viz., naturale, ^etUiuniy civUe, Of these the ju9 gentium and jm naturale 
appear to h&ve been in fact identical ; for although Ulpian (1. 1. § 2. 3. 4. 
i. 4. 1 6. pr. de J. et J. I. tit. 1) treats the three as distinct, the better 
opinion is that he did so for some philosophical reason of his own, and that 
the dichotomous division into^tM citUe and jus gentium (pi[ naturale) was 
alone practically recognised by the Bomans. See the 1st appx. to the let 
vol. of Samgny*» System. 

The jus gentium sive naturale was not a system of natural law built by 
reasoning from certain abstract principles, nor was it dependent on the 
arbitrary opinions of those who administered it, but it was that which was 
developed gradually by being moidded upon the moral notions of the age, 

• 1 Say. Syst. § {>9.; 1 MOhL Paad. % 78. 
^ Braun's £rt>r. 9 7. 



▼i JUS QENTIUM, ETC. [apfehdix. 

and so adapted to different ciicumstanoes as they 'araise. It grew into 
importance step by step with the state itself; by it were the transactions of 
peregrini with each other or with Eoman cwet goyemed, and it was a sort 
of compromise between the strict /im civile which was applicable exclusively 
to the latter, and the growing spirit of the age which demanded that peregrud 
should be considered as capable of enjoying rights. The^fw gentium became 
in course of time to be considered as an integral part of the Boman law, 
many of its principles being gradually incorporated therewith, and obtaining 
force and effect in the transactions of Boman dvee themselves. 1 Fuchta 
ImL § § 83—5 : Irohen § 7. 

As a general rule the jus gentium could only be taken advantage of by a 
plea or exceptio. Thib. Sgd. §8:1 Fuchta Ind. p. 863. 

Jus Oivile was the term given by the Bomans to the greater portion of the 
Ju8 publicum Ecmtanum, to the laws regulating agnaUoy marriage, patria 
potesta^, aU Boman formal transactions (induding verbal contracts and 
testaments) and succession on an intestacy. 

As ju9 gentium they considered certain portions of the jue publicum^ viz., 
Wa^jue belliy tresiiieBt jus poetUminn, inviolability of ambassadors, reverence 
for the Gods, obedience to political superiors, punishment for fiwium^ 
htmicidium^ adulterium, incest with lineal ascendants, injuries : also the right 
of self defence, slavery, concubinage, rights of parents to sustenance, duty 
of maintaining near relations, succession to the property of children dying 
intestate, acquisition of property by occupation, accession and tradition, and 
lastly all iuformal contracts.* 

2. Civil Law. . 

By Jus civile in its most extensive sense the Bomans appear to have 
denoted what is in modem times usually designated positive law. Of civil 
law in this sense no better definition can be given than that to be found in 
the admirable 26th chapter of the 2nd part of JSbbbes* Leviathan, a pro- 
duction which, in spite of its unenviable notoriety and certain inadmissible 
doctrines, well deserves the attention of every student of Jurisprudence. 

" By civil laws I understand the laws that men are therefore bound to 
observe because they are members not of this or that Commonwealth in 
particular, but of a Commonwealth.'* * *  ** I define dvil 
law in this manner : Civil law is to every subject those rules which the 
Commonwealth hath commanded him by word, writing, or other sufficient 
sign of the will to make use of for the distinction of right and wrong ; 
that is to say of what is contrary and what is not contrary to the rule.'' 

• Braun's EiiSr. § I. 
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NOTE TO § 9, 

Moral Bntiet. 

By the law of England all duties founded upon moral notions of right and 
wrong cannot be actively enforced. A mere promise imposes upon the 
person making it no obligation capable of being enforced by action,* unless 
such promise be founded upon some consideration, or be evidenced by a 
formal deed.^ Nevertheless duties merely moral are not ignored. A person 
who promises to perform a duty, once but no longer capable of being actively- 
enforced by legal proceedings, can without any firesh consideration or a 
formal deed be sued upon that promise ; ^ and courts of Equity by a liberal 
application of the maxim "he who wiU have Equity must do Equity ** often 
compel a plaintiff seeking relief to do that which by the current notions.of 
morality he ought, although he could not be compelled so to do by any 
action or suit instituted against him.^ 

What moral duties are at the same time legal ones and what are not 
cannot be stated in any general proposition. 

NOTE TO § 11. 

Void Laws. 

The roles and precepts contained in the Old and New Testaments are, if 
binding as law at all, only so by virtue of their incorporation and adoption 
into our statutes and body of customary law, and consequently have no more 
force as law than any ordinary statute or legally valid custom.* Hence any 
role or precept in the Bible ceases to be binding as law when opposed 
pither to an act of parliament or to an existing valid custom ; and when it is 
said ' that the Divine law is above all law, all that can be reasonably meant 
is, that in a religious or moral point of view a person is justified in dis- 
obeying a positive law if opposed to the law Divine. A person disobeying a 
positive law clearly does wrong in a legal point of view for that law is the 
sole legal standard of right and wrong ; and consequently a judge who ignores 
a dear positive law because it is opposed to what is, oris supposed by him to 
be, a law of God does that which is, juridically speaking, tmlawful, however 
praiseworthy his conduct may be when tried by any other than a legal standard. 

A eimilftr observation applies to laws " against the constitution," " opposed 

* Beaumont v. JUeve, 8 Q. B. 483. 
»» Plow. 808. 

• Auiwood V. Kenyan, 11 A. ft £. 447, 1 Add. Con. 24. 

* See as to Hub maxim The Qrotrnds and Rudiments of the Law, 184 ; 1 Story Eq, 
Jar. $ 64 e ; SkirgU y, Champneya, 5 M. ft G. 97; 1 Spenoe Eq. Jar. 422. 

• Post note to § 18. 

f 1 Bl. Com. 42, 43, 69 ; Forba v. Cochrane, 2 E ft C. 471. 
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to the first principles of jastice,** ** to conunoii honesty," &c. &c. That 
which the supreme power in a state declares 6hall be law is kw, and cannot 
be legally ignored or disobeyed ; ^ if it can the power is not supreme. The 
opposite doctrine ^ inyolves a philosophical absurdity, but nevertheless, as 
sometimes happens, leads in practice to few bad consequences. An English 
judge boldly refusing to carry out a disgraceful act of parliament and to lend 
his assistance in crushing the liberties of his countrymen, and an American 
judge calmly declaring a scandalous law ** void as against the fimdamental 
principles of the constitution," would both upon an emergency have to rely 
upon the moral support of the people. The English doctrine,® however, is 
less liable to abuse than the American, and is not open to the philosophical 
objectionsso ably exposed by Bentham.^ 

NOTE TO § 12. 

L Olossaton. 

The jurists who commented upon the corpus juris civilis from the time of 
Imerius until that of Accursius, i.e. until the first half of the 13th century, 
are known by the name of Glossators. Accursius collected the most valuable 
parts of the writings of the commentators who preceded him, and appended 
the collection to the Corpus Juris, and in this form was that work received 
in Germany. Those parts therefore of the original which were unknown to 
the Glossators, or were passed over by them as of no practical importance, 
were not received in that country as law. Hence the maxim guidquid num 
agnoscU ghsM nee <igno9cit curia. The following parts of the Corpus Juris 
are glossed : the whole of the Institutes, the whole of the Pandects, except 
lib. XLVIII. tit. 20. L. 7. § 5. to L. 11.; Kb. XLVIII. tit U. L. 10—19; 
many passages in the Code, and many of the Novels also are unglossed ; in 
^Etct of the latter 96 only are glossed. A complete list of all the unglossed 
portions of the corpus juris civilis is given by Professor Booking in his 
InstUtUionen, vol. I. p. 71, &C.9 in which excellent work the reader will also 
find an analysis of the contents oi the Digest and Code, and a full examina- 
tion of the system adopted in the Institutes of Grains and Justinian. 

8. Beferences to the Corpus Juris Oivilis. 

The following note upon the mode of referring to the corjpua juris civilis 
may be of use to English students. 

• 1 Black. Com. 91, 160, 186. 

b Maintained by the Americans, 1 Kent Com. 447 kc, and see £ankam*i Co, 
8 Co. 118 a. 

c BecenUj recognised by Lord Campbell in Woodwixrd v. WatU, 2 E. & R 458. 
See too the note to § 25. 

' In his Essay on Fallacies, Fiart I. c. 3. 
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The InHiMes are dmioted by inst. — ist. — mstit. — institu. — or simply, 
.and now. most commonly, I. 

The Di{fe8i or Fandeets are denoted by P. — p. — ir. — ff. or D. which is 
.now most nsuaL Where no mention whateyer is made of the part of the 
eorpua juris referred to the Digest is always to be understood. 

The Code is always denoted by C. or Cod. ; and where Justinian's Code is 
to be distinguished from that of Theodosius, the former is denoted by C. J., 
.the Jatter by C. Th. 

The Novelty or aa they were formerly called authenticaf are denoted by 
auth. — aut. — authent. — N. or Nov. The last two abbreviations are 
now nniversaUy adopted. Sometimes the name of the Emperor who caused 
the Novels to be received as law is added to the abbreviations mentioned 
above, thus Nov. Fdleniiniani, Nov. Zeotdt ; this distinguishes them from 
Justinian's Novels properly speaking. 

The titles of the di£ferent divisions of the Corpus Juris have been referred 
to in different ways at different times. Formerly it was the fashion to 
quote the rubric only without giving the number either of the book or title ; 
thus, intt. de rerum divinone — D. de pecuUo and as there happen to be 
three books in the Digest with the same rubric, viz. lib. XXX. — XXXII., de 
legatie et Jidei commissia they were distinguished by the addition of the 
numbers I. II. or III. ; thus, de legatis III. In modem times the more 
convenient plan of giving the number of the book and of the title either with 
or without the rubric is for the most part followed. Thus, Inst. I. 2. or I. de 
jure nai. (I. 2.). Dig XV. 1. or D. de peculio XV. 1. or simply de peculio 
(15. 1.), which is the method adopted by the author in the present work. 
Where the rubric is long the first two or three words alone are givep, thus, 
de ueurii (22. 1.) instead of de ueuria et fruetibM et eausU et omnibus aeces" 
eumibue et mora (22. 1.). The last two books of the Digest are almost 
always referred to thus, D. de R. J., (i.e. de divereie reguUa juris antiqm) and 
D. de V« S , (i.e. de verborum significatione)* 

The different paragraphs of each title are referred to by the letter 1. or L. 
(short for lex). In modem times the paragraphs of the Digest are referred 
to by the abbreviations fr. or fragm. (short for fragmenium), and the 
paragraphs of the Code by c. or const, (short for eonstitutio). The par- 
ticular paragraph referred to is denoted either by its first words or, and now 
almost always, by its number. 

It is further necessary to denote the section of the paragraph in which 
the passage referred to occurs. This was formerly done by giving the first 
word or two of the section, thus — ^inst. de rerum dimsione § litera quoque — 
D. de peculio L. sinoxalijudicio § quod autem — C. depactis h, pacta novissima. 
If there are several sections in the same law or paragraph beginning with 
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the same words, such sections are fnrtheir distiiigaished by the numerals 
1. 2. 3. &c., which mean that the section referred to is the 1st. 2nd. 8rd. &c. 
beginning with the words immediately preceding those numbers. The last 
section and last section but one of a paragraph or law are referred to as ult. 
or penult, respectively. 

In modem editions of the corpus juris the different paragraphis and sections 
are numbered, and these mmibers are used instead of the first words for the 
purposes of reference, thus — § 3. I. de rer, div, II. 1. for inst. Lib. IL tit^ 
1. 5 3. — fir. or L. 11. § 6. D. XV. 1. de pecvUo or L. 11. \ %, de peeulio 
(15. 1.) for Digest Ub. XV. tit. 1. L.. 11. § 6. — c. 3. § 1. C. VI. 43. oommunia 
de leffot. or L. 3. § 1. C. oommunia de le^iU. (6. 43.) for Code lib. VI. tit. 43. 
L. 3. § 1. If there be only one law, or firagment, or constitution in a title 
in the Digest or Code, this one is referred to as Aw unica — L. un. — or c. 
im. — thus, c. im. C. VI. hi, de caducia ioUendia. If in the Institutes the 
beginning (principium) of a title be referred to, there being no numbers to 
the first sections of the titles, the .contraction pr. or princ. is used : thus, 
pr. I,de nupim. The authenUca in the Code are stiU referred to by their first 
words — ^thus, auth, sacramenia puberum C. II. 28., ei advenus vend.— as are 
also the constitutions of Justinian prefixed to the Digest and the Code, and 
which form as it were preambles to them : thus, const JSae qita neeeseario at 
the beginning of the Code — const. Cordi nobis, which is the next constitution 
but one to that last cited. 

The Novels are cited now by marks very different fi^m those formeily 
rused. The Glossators referred to the passages in this collection by pladng 
.after auihent. the rubric of the title, then the first word or two of the chapter 
and lastly the CoUatio : thus -^ oiUhenL de hered, ah iniest. § siquis. Coll. IX. 
.Now, however, that the Novels are numbered throughout the much simpler 
plan of giving the numbers only is adopted: thus, Nov. XV. cap. 2. The 
first and last, paragraphs are sometimes referred to as pradf. (prtrfoHo) and 
epil. (epUoffus) respectively. .... 

Besides the marks and abbreviations above noticed, modem writers often 
make use of the following : Bubr. tit. followed by the heading of a title 
when that alone is referred to : thus, Itubr. tit. Chd. si guts aliquem testari 
proMbuerit vel coegerit, Totus titulus or toto titulo contracted into tot. tit, 
or 1. 1., shows that the writer refers to the whole of the title cited in support 
of his opinion. Ferb. or in verb, (verbis), sometimes also ver. or vers, (ver- 
siculo, versibus)f followed by a quotation, denotes on the other hand that the 
writer relies more especially on that part of the law or section in which the 
words quoted occur, jir, or arg. occurring in a reference signifies that 
the passage referred to is relied .upon, not as a direct authority, but as 
warranting the writer's statement by analogy.^ 

* Marezoll Lehrbuch der Inst. § 46. The student will find a lerj full acooont of 
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NOTE TO § 18. 

L English Laws. 
The laws of England are by no means all of home growth. Many 
provisions of yarious laws which first obtained currency in other countries 
have been gradually incorporated with our own statutes and customs, and 
form an essential and by no means inconsiderable portion of our Juris* 
prudence. The principal adopted laws are — 

The Bevealed law of Ood. 

The Civil law of Borne. 

The Canon law. 

The Feudal law. 

International law. 
It is to be constantly borne in mind that adopted * laws derive their 
effect as lawi in the country into which they are imported, not from 
the fact of their being laws elsewhere, but from their adoption express 
or tacit by the supreme power of the state into which they are introduced.^ 
The practical consequence of this is that — 

1. Adopted laws have as laws precisely the same effect in the state adopting 
them as have the laws originating in that state, and neither more nor less. 

2. Adopted laws are binding so far only as they have been incorporated 
by the adopting state.^ 

8. Adopted Law. 

It has often been said that adopted law is not binding when the 
reason for which it was made no longer continues. But this doctrine^ 
which arises from not distinguishing the reason of a law from its subject 
matter, is clearly erroneous. It is indeed true that laws cannot be 
applied if the circumstances to which they are applicable never exist. 
The Boman laws relating to certain magistrates, to concubinage and to the 
leffitimatio per curia dationem are instances of this; such institutions 
being unknown in modem times the laws relating to them are of course 
wholly inapplicable. But the events upon the happening of which a law 
is to be applied may well continue to occur long after the reasons which 
led to the making of the law have ceased to exist. When such is the 
case the maxim relied upon by some writers cessante ratione legis, cessai 
lex ipsa is, as is shown by the passages cited in § 52, utterly false, or» to 
say the very most, can only apply to render adopted laws inapplicable 

the modes which have at differont times been adopted for the purpose of referring 
to the Corpus Juris in Thibaufs Civilistische Abhandlungen, p. 205 et seq. 

• Austin Prov. of Jur. 374, 5 ; 1 Bl. Com., 79, 80. 

^ 2 Inst 653; Ward v. Twmer, 2 Ves. S. 441; see too p^ Lord Thurlow, in 
ScoU V. 7\fler, 2 Dick. 712. 
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■provided the reason for them has ceased after their adoption. Braum^ 
\ 13. and see post the note to § 52. 

NOTE TO § 16. 

1. Judicial Becisions. 
The propriety of considering judicial decisions as sources of law is often 
denied. It is argued that judicial decisions are either conformable to kw or 
not ; if the former, they . are mere applications of a pre-existing rule to 
individual cases falling within it, and do not therefore create new laws ; if 
the latter, they are not binding, but are themselves against law. The 
objection to this dilemma, however, is that it presupposes the existence of 
some general principle already established and applicable to every possible 
case. That this assumption is unfounded is proved historically by tracing 
the rise and gradual development of several of the best established rules of 
modem law, and more especially of those which obtain in courts of Equity. 
How long is it, for example, that the doctrines relating to a manied woman's 
equity to a settlement, or her right to separate estate have been recognised f 
The truth is that the great mass of our jurisprudence is composed of what 
is sneeringly called judge-made law, i.e. of principles obtaining the force of 
law solely by being acted upon in a greater or less number of individual 
cases by the judicial officers of the country. A note is not the place to 
investigate the limits within which judges can properly exercise a legislative 
power, but that to a certain extent they, in all countries, have and use it, 
and must necessarily do so if the law is to keep pace with the ever progress- 
ing habits of society, can scarcely be denied by any one who attends to the 
history of jurisprudence.* 

2. Their relative weight 

In a country like England where the principal evidence of what is law is 
fiurmshed by judicial decisions upon particular cases, it is necessary for the 
student to ascertain what weight is properly attributable to a decided case. 
The following principles are universally recognised as binding. 

1. The decision of any tribunal is binding upon all tribunals over which 
it has an appellate jurisdiction. Hence, however much a subordinate judge 
may disapprove of the decision of the court to whom an appeal from him lies, he 
is bound to apply the principle of that decision to all cases falling within it^ 

* See Braun's Er5r. p. 25 ; 1 Spenoe Eq. Jur. of the Court of Chancery, p. 419 ; 
and a good article in the 19th vol. of the Law Review, p. 22 et seq. The judgment 
of Mr. Justice Park in Mirehonse v. Bennell, 8 Biug. 515, contains an exoeUent state- 
ment of the province of a judge who is caUed upon to decide a new case. 

^ See the many oases decided after UpJUFt ca, 14 Jur. 848, and amongst others 
Sith4!V9 ea, 1 Sim. N. S. 187. 
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The decision of any tribunal is not binding upon any other tribunal 
(unless an appeal lies from the latter to the former) if such decision being 
recent was professedly founded on a law which, in the opinion of that other 
tribunal, clearly * did not justify it.^ 

3. But the decision of any tribunal if followed from time to time for a 
long period, will not be departed from, however much it may be disapproved 
of by those who have subsequently to apply or neglect it.« In such a case 
whether the first decision was professedly founded on a statute,^ or only 
purported to be a declaration of the common law,^ is immaterial ; the maxim 
communis error facit jua is applicable, and the stndent must console himself 
as best he can with the reflection — Non omnibus qua a majoribus constUuta 
mmt ratio reddi potest f 

4. An old decision which, not having been either followed by a long series 
of others, or expressly overruled, is at variance with all the analogies of 
modem law, is not considered binding.^ 

5. If there be several conflicting decisions the more modem are preferred to 
the more ancient,^ and those which have received most consideration, to those 
which have received less.^ 

NOTE TO § 17. 

Custom. 

By the old writers on English law the word custom is used to denote a 
particular and not a general custom.) 

For the circumstances which must concur to make a valid custom see 
generally 1 Black. Com. 74, &c. ; Com. Dig. Copyhold S,\ Coke's Law Tracts, 
p. 59, &c. ; Vin. Ab. Custom. 

The leading case upon the subject is Le Case de Tanistry,^ where the Irish 

• FayU y. Strd, 6 R & C. 581. 

^ DwweU y. Impey, 1 R & C. 169 ; WatU v. IUe$, 9 Ex. 696 ; TtOey y. Taylw, 
1 E. ft R 531 ; R, y. Shrewiilywry, 1. E. & R 711 ; West y. Ray^ Kay, S85 ; but in 
matters of practice see Montagu y. Smith, 16. Jur. 40. 

« SkMt CO., i Co. 93 6 ; 16 Vin. Ab. 602, pi. 15 & (C) : 2 P. Wms. 462 ; Doe v. 
Manning, 9 East, 69 ; Beverley y. Lincoln Oas Co,, 6 A. & E. 829, per Patteson, J. See 
too the note to Dumpor^s ca., in 1 Smith, L. C. 18, and Edwards y. !l%e Qu^en, 9 Ex. 
628. This doctrine extenda even to the interpretation of priyate instruments, 
1. M. ft K. 59 : Kay, 375. 

"I Ab in Cho<^'i ea., 5 Co. 60 6 ,* and see R, y. BewdUy, 1 P. Wms. 207. 

* As in Lwnpor's ea., 4. Co. 119 b, 
' Dig. I., tit, 8, 1. 20. 

ff Putland y. Newman^ 6 M. ft S. 179. 

^ Magnay y. Edvfords, 18 C. B. 479 ; MeredUh y. Meigh, 2 E. ft R 864 ; MeDonaJd 
T. Brffce, 16 Beay. 581 ; JUedie y. N. W. Bail, Co,, 4 Ex. 244 ; Marshall v. CoUett, 
1 T. ft C. 289 ; see the yiews of the judges expressed in Watts y. Bees, 9 Ex. 696. 

1 4 Co. 94 a. See i)er Pollock, C. R, 9 Ex. 699. 

3 Lit. $ 169 ; Finch's Law, 55 ; Co. Lit. 110 b, 116 b. 

k Daris, 29. 



xiv CUSTOMARY LAW. [appetoix. 

judges lield an ancient general Irisli usage void, as being unreasonable and 
uncertain. The student will find in the judgment not only a clear statement 
of the old law, but also, what is not very common in reports of that date, a 
sensible examination of the doctrines discussed* 

NOTE TO § 18. 
One act may be sufficient evidence of a custom. Roe v. Jeffery^ 2 M. & S. 92. 

NOTE TO § 19. 

L Nature of a Ciutom. 

All customs, be they general or particular, are in the early stages of theit 
growth nothing more than positive moral rules,"" and it is by no means easy 
to determine when this condition ceases and when a custom may be said to 
be law. Thibaut, both in the text and in his lectures (see Froben $ 19, and 
Braun § 20), states as his opinion that no special act of the supreme power 
or of its judges is requisite to convert the moral rule into a binding law» 
although in case of a disputed custom the first duty of the judge is to see 
whether it has been already established by a judicial decisibn and is become 
res judicata. Mr. Austin,^ on the other hand, contends that, until confirmed 
by judicial authority, a custom remains a mere moral rule with opinion for 
its sanction. If this be so that which is a positive moral rule is declared, 
by the first judgment in its favour, not only to be binding as a law for the 
future, but to have been binding as law from a time anterior to the decision : 
the judge in fact attributing to the breach of that which ex hypothesi was a 
mere moral rule the consequences of a breach of an existing law. It would 
seem therefore better and more consonant to the principles regulating the 
judicial office to hold, with Thibaut and many other writers of equal celebrity, 
. that a positive moral rule becomes binding as law by virtue of the tadt 
general assent of the supreme power, whenever the rule is evidenced by an 
unbroken series of similar acts or forbearances inexplicable except upon the 
supposition that they have been purposely done or omitted from a common 
feeling of necessity.'' 

Those writers who maintain that a custom is binding as lato independentlj 
of the assent, even general and tacit, of the supreme power, are wdl 
answered by Mr. Austin. A rule which is binding must surely be so by the 
assent, tacit or declared, of the power which can at any time abolish it.^ 

• Davis, 82. The Btatement of L. C. J. WUmot, in CoUiiu v. Blaniam, 2 Wils. U\, 
that "the common law is nothing else but statute worn out. by time," cannot be 
considered correct. 

^ ProY. of Jurisp. 27 ko,, and aji^. p. X. & XI. 

« See Davis Rep. 82. 

<> See too Hobbes' Leviathan, Pt. 11. c. 26, § 5. 
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8. Ciutom and written Law. 

The question whether written law can be repealed in whole or in part by 
custom has given rise to much difference of opinion amongst Roman jurists. 

The texts relating to this subject are the following — 

Inst. L tit 2, de jure natur, ^c. § 11, Ea (jura) vero, qua^ ipsa sibi 
quaeque dyitas constituit, seepe mutari solent vel tacito consensu })opuli, vel 
alia postea lege nata. 

2. Bi^, I, tit. 3, de leg, ^c. I, 35. Sed et ea quae longa consuetudine 
comprobata sunt, ac per annos plurimos observata, velut tacita dvium con- 
yentio non minus quam ea, quae scripta sunt jura, servantur. 

3. Dig, I, tit. 3, de leg. I, 32. § 1. Quare rectissime etiam illud recep- 
tum est ut leges non solum su£fragio legislatoris, sed etiam tacito consensu 
omnium par desuetudinem abrogentur. 

4. Cod. VIIL tit. 53, quiB sit^ §rc. l. 2. Consuetudinis ususque longeeyi 
non Tills auctoritas est, sed non usque adeo sui valitura momento ut rationem 
vincat aut legem. 

The difficulty arises from the last passage, and especially as to the true 
meaning of the words rationem and legem. The better opinion, and that 
hdd by Puchta and Savigny,^ seems to be that a general law can repeal a 
general or particular custom ; that general custom can repeal a general or 
particular law ; that a particular law can repeal a particular but not a general 
custom ; and that a particular custom can repeal a particular but not a 
general law. Savigny, commenting on the above passage in the Code, is of 
opinion that it applies only to particular and not to general customs, that 
the word lex means a general law and that the word ratio means not a r<Uio 
juris nor abstract reason, but the ratio jmblica utilitatie. The import of the 
passage he takes to be this : Particidar customs are invalid if opposed to 
the general interest of the state, whether such general interest be dedared in 
a general law or not. 

By the writers on English law it is usually laid down that no custom can 
take away the force of an act of Parliament.^ However, as before observed, 
custom in English law books means, unless otherwise expressed, particular 
custom (see note to § 17), and there are several instances on record of general 
customs having arisen and been judidally recognised, notwithstanding acts 
of Parliament to the contrary. The most remarkable case of this kind is 
afforded by the history of entails, which were as a matter of course allowed 
to be barred in the very teeth of the statute de donu long before the reign 
of Hen. YII. when the practice received legislative sanction.^^ Many other 

* 1 Pachta Inst 48 ; 1 Puchta Vorlea., 80, 42. 1 Say. Systom, 151, & BeiL % p. 400. 

* Co. Lit 118 a, 115 a; 1 Bl. Com, 186. 

* See CruiBO on RecoverieB, chap. 1. 

Q 2 



xvi CUSTOMARY LAW. [APPBironL. 

statutes, general as well as spedal, baye become obsolete,* and we have 

before (note 2 nr. 3 to § 16) seen tbe effect wbicb judicial decisions may bave 

upon them* 

NOTE TO § 20. 

Proof of Cnstoms. 

The question whether judicial notice should be taken of any, and if of 
any of what customs is important and still open. The Boman law is silent 
upon the subject. 

According to some writers eyery custom relied on by a litigating parfy 
requires, like any other fact relied on by him, to be proved. This opinion 
is based upon two errors, viz., 1, a want of accurate discrimination between 
law and fact ; 2, an erroneous view of the true nature of a custom which 
is a law made known by facts and not a mere series of facts. The facts by 
which a legal custom is made known bear very much the same relation to 
that custom as the fact of promulgation bears to a written law, and the 
reason which requires judicial notice to be taken of this latter fact also 
requires such notice to be taken of the former facts. 

The only other opinion, and that almost universally entertained, is that 
judicial notice must be taken of aU general customs, and that all particular 
ones must be proved by the party relying upon their existence. For this 
opinion the following reasons may be given : the laws written and unwritten 
of most countries are numerous and intricate and of every degree of 
importance; those of general importance and application must be learned 
by every judge in order that he may be able to act at aU as such ; and of 
these it is essential for the transaction of business that he should take 
judicial notice, llie laws of less importance, whether written or unwritten, 
those which are applicable to a few individuals only and which are 
binding only in certain places, he cannot be expected to be so well acquainted 
with ; and it is for this reason of necessity that the line is drawn between 
general and particular laws, written or unwritten. .Judicial notice is 
required to be taken of general laws but not of particular laws, the 
existence of which must therefore be proved. 

The last proposition must however be taken with this qualification* 
Where a court has a special jurisdiction over a certain class of persons 
or over a certain district, any custom generally binding over those persons 
or in that district, though particular with regard to the whole st^te to 
which such persons may belong or in which such tract of land is situate, 
is, with regard to that court, a general custom, and must be therein 
judicially noticed as such.^ 

* 436 "Public General Acts" are said to be obsolete. Statute Law Commisaion, 
first Bep. 110, and see p. 121. 
^ See upon this subject, 1 Savigny System, § 80; 1 Vangerow Lcitfkden, $ 17» 
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As the only mode of ascertaiiiing the existence of a custom not already 
recognised by the courts, is to prove facts from which it may be inferred, 
the question of custom or no custom is for the jury and not the judge.^ 

NOTE TO § 22. 

Migority. 

As regards corporations it is clear that the will of the migority is the 
will of the corporation, and binds the minority in all matters consonant 
to and not in contravention of the purposes for which the corporation 
exists.^ 

In ordinary partnerships a similar doctrine obtains ; but of course a 
majority have no power to bind the minority except as regards matters 
within the scope of the partnership business.® 

NOTE TO § 24. 

L PemuBsiye Lawi. 

No law can be permissive in the sense that every body is at liberty to 
obey it or not as he likes; but a law may not improperly be called 
permissive which enables one person to do or forbear at his pleasure. 
Such a law, permissive as to him, is compulsory on every one else and obliges 
all persons to forbear obstructing him in the exercise of the right conferred 
upon him. 

As to what statutes are not permissive even in this sense, although the 
words are not mandatory, see Com. Dig. Parliament^ B. 22. ; 1 Ell. & BL 
178, 228, 253 ; 2 EIL & BL 210, where the student will find cases in 
which may has been construed miuL 

2. Difltributive Justice. 

Those who desire further information respecting the unintelligible division 
of justice into commutative and distributive, are referred to Aristotle's 
Ethics, Book V. c. 3, 4. ; Vinnius Comm. I. tit. 1. ; Voet. Comm. I. tit. I. 
§ 9. ; Grot, de Jure B. ac P. I. 1, § 8. 

NOTE TO § 25. 

Time from whioh. Laws bind. 
Previous to the passing of the 33 Geo. III. c. 13, it was the settled 

1 MOhlonbruch Lehrbuch d. Pand. Rechts § 89 & notes: Voet Com, ad Pand. I. 
tit. Z%Z2 €t 9eq. Co. Lit 89 a, n. 7, 110 h ; Com, Dig. CopyK (S. 1.) ; 2 Burr. 1226, 
1228. 1 Fonb. Eq. 250. 

• Black. Com. 76. 

^ See Grant on Corporations, p. 68, &c 

« Story on Partnership, $ 123 ; ExporU Ma/rgaia, 1 Mac k Q. 235, 240. 



xviu BINDING POWER OF LAWS. [apmndix. 

rule in this countiy that, unless some day were specially named, every 
act of parliament took effect from a time even anterior to its passing, 
namely, from the first day of the session in which it passed.^ This rule,, 
opposed as it is to "all the first principles of justice and common 
honesty " as well as to the established maxim in Jictione legis semper 
subsistit aquitas, is a remarkable . illustration of the doctrine (noticed in 
the note to § 11), that the binding power of a clearly established law is 
wholly irrespective of its conformity with moral notions of right and 
wrong. By the above statute the rule is altered, and acts of Parliament 
now take effect from the day upon which they receive the Boyal assent 
unless some other time is specially fixed. 

NOTE TO § 26. 

Eetrospectlye Laws. 

For cases illustrating the maxim Nova conatituiio futuris formam imponere 
debet ^ non praterUis, see Broom's Maxims, 28 ; Doolubdaes v. JtamloUy 15 
Jur. 257; Pinhom v. Souater, 8 Ex. 763, and 16 Jur. 1001; Moored. 
Durden, 12 Jur. 138. 

With respect to pending proceedings, it is held that an action, &c., 
founded on a law repealed before the action, &c. is wholly at an end, cannot 
be continued, Surtees v. EUUon, 9 B. & C. 750 ; i2. v. Inhabitanis qf Denton, 
17 Jur. 453. 

NOTE TO § 27. 

Whom Laws bind. 

Foreigners, whilst in this country, are clearly bound by our laws, ^ which 
also extend to companies established and directed here for the purpose of 
carrying on business abroad.* But a foreign sovereign, although residing 
here, is not amenable to our laws unless he be a subject of the English 
crown, and unless the rights sought to be enforced against him have arisen 
from a transaction engaged in by him as such subject.* 

NOTE TO. § 28. • 

Laws binding the Crown. 

Notwithstanding the inviolability of the person of the sovereign, the 
doctrine that the crown is subject to the laws of the land is at least as old 
as Bracton ; ipse autem rex non debet esse sub homine, sed sub Leo et sub lege^ 

• Plow. 79;. Com. Dig. Park, (B. 1.) ; A v. Thurst(m, 1 Lev. 91 ; -4. a v. PcnUer, 
6 Bro. P. C. 663 ; Laileas v. Holmes, 4 T. R. 660. 

^ See 9 Hare, 426, Caldwell y. Vanvlissengen, 

e Ex parte Twrner in re The Madrid and Valencia RaUwa/y Com,^ 8 De O. & Sm. 127. 

* Diike ©/ Bnivnoick v. King of ffanover, 6 Beav. 1. . 
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piia lex faeU regem,^ It is not, however, everj statute wluoh affects the 
crown. Unless specially named, the ju)vereign is not bound by an act of 
Parliament, ^ if it be not one which is made for the public good, ^ or that 
" suppresseth wrong and advanoeth right.'' ^ 

NOTE TO § 29. 

Ignorance and Mistake. 

1. 
With respect to ignorance and mistake, the foUowi^^g general principles 

were, prior to the appearance of Savigny's celebrated essay, recognised by 

most jurists. 

1. Ignorance of matters of law prejudices, whilst ignorance of matters of 
fact does not prejudice the ignorant party. 

2. A difference must be taken between lucrum and damnum, and in a case of 
damnum between res amissa and res amiUenda, inasmuch as it is only in 
damfio ret amUtenda that a person is allowed to avail himself of his 
ignorance of matters of law. 

3. Non videniur qui errant consentire. 

Combining these three principles, an artificial and highly arbitrary set of 
doctrines was elaborated and applied by continental writers on jurisprudence 
to cases involving questions of ignorance. Finniue, who may be taken as a 
fair example of the older class of jurists, thus sums up the matter in his 
AdUus ad Jurisprudenliam, c. 5. 

" Ignorance is two-fold ; of fact, or of law. Ignorance of fact is where 
the circumstances from which the law arises are unknown. Ignorance of 
law is where, the circumstances being known, the law applicable to them is 
unknown. Ignorance of fact, unless gross, does not prejudice, whether in 
seeking to avoid a loss or to make an acquisition. Ignorance of law aids no 
one. But here there is a difference. In criminal matters such ignorance is 
of no avail in mitigation of a penalty, unless it be in the case of persons of 
unsound mind and of children under twelve years of age. But if an act be 
done in ignorance of laws purely civil (for the reason does not apply to laws 
of nature, which being implanted in the breast of eveiy one, ignorance of 
them is inexcusable), such ignorance protects those other persons to whom 
ignorance of law is permitted, viz., women and minors. In matters of 
contract, again, ignorance of law cannot benefit a person (not a minor or 

* Bracton, 6 b. 

* Plow. 239 6. 
« Plow. 236 a, 

* 2 Inst. 859 ; 5 Co. 14 6 ; 11 Co. 72 a ; and see generally Com. Dig. Farlt (R. 8.) 
Bao. Ab. Prerog. (E 5.) and Baron de Bode v. The Queen in error, 14 Jur. 970. 
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soldier) who seeks to make an acquisition. If> however, a loss is sought to 
be avoided, then a distinction must be taken between a loss already 
incurred, and a loss not yet sustained. If the loss sought to be avoided be 
of the former kind, ignorance of law cannot be vouched in aid, except by 
minors, soldiers, women, and rustics ; whilst, if the loss be of the latter 
description, such ignorance is never damnatory."* 

Savigny however in an essay, remarkable alike for its philosophic views 
and profound learning, has placed the principles applicable to this subject 
upon an entirely different basis. It would be impossible in a note to give 
even a short statement of the principles which he has developed and of their 
application to the various passages relating to ignorance and mistake found 
scattered through the Corpus juris civilis. Those who are desirous to acquire 
such information must refer to the essay itself, which forms an appendix to 
the third volume of his System, At the same time the principles themselves 
are of such general importance that they, without the qualifications which 
must be made in applying them, are subjoined for the benefit of such 
persons who may not have access to the original work* 

Ignorance (including mistake) has not, as such, any effect upon the l^al 
consequences of an act or transaction in which it occurs. The effect 
generally attributed to ignorance is properly attributable to the negligence 
which is the cause of it. Ignorance which is not the effect of gross negligence 
is not prejudicial to the ignorant party, but ignorance which is the effect of 
such negligence is prejudicial to him. Whether ignorance be or be not the 
result of gross negligence depends upon circumstances ; it is presumed to be 
so when a person is ignorant of the general laws of his country or of his 
own affairs, but it is not so presumed when he is ignorant of other matters. 
The presumption which arises in each of these cases is rebuttable, but is 
conclusive if not rebutted by the person against whom it arises. 

Ignorance of matters of law and ignorance of matters of fact are thus 
placed upon the same footing : both are prejudicial when the result of gross 
negligence ; both are harmless when not so. There is no distinction between 
lucrum^ damnum^ res amiasa, and ree amittenda. In a great number of cases, 
whether the result of a transaction is to be considered as gain or loss, depends 
very much upon the time to which reference is made. The maxim non conaentU 
qui erraty moreover, has no application when the ignorant party does actually 
express what he means under the circumstances as known to him, though it 
becomes of the highest importance when a person's intention is not expressed 
but is to be collected from his conduct. With respect to the important 
question whether money which has been paid by mistake in matter of law 
can be recovered by the condictio indebiti, Savigny expresses a dedded 

* See too Voet. Com. ad Pand. XXII., tit. 6. 
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opinion in the negative, subject to qualification, however, in case such 
ignorance can be proved not to have been the result of gross negligence* 
This is precisely equivalent to the statement in the text, which is al§o sup* 
ported by most writers on jurisprudence, though disapproved of by Yinnius» 
Miihlenbruch, and others. 

2. 

In the text no notice is taken of ignorance of customary law, nor was 
such notice necessary ; for ignorance of customaiy law resolves itself into 
ignorance either of the law resulting from certain known facts or of the 
facts ^m which the law itself is deduced. In the former case the principles 
stated under division I. of section 29, in the latter those stated under 
division II. are applicable. 

3. 

For the English law upon mistake and the application of the maxims 
Ignorantia facti excusat — Ignorantia juria non exeusai, see Broom's Maxims, 
190 ; the Law Magazine for 1842, p. 90; Yiner's Abridgment, Notice A.; 
Story, Eq. Jur. c. 5. ; Evans' Pothier on Obligations. 

The main doctrines to be borne in mind by the student are as follows : 

I. Every person is bound to be acquainted with, and is consequently to 
be treated as if he knew, the laws to which he is subject.^ Hence — 

A. In matters criminal, not even a foreigner can avoid the consequences 
of his own act done here, although by the laws of his own country it be no 
crime.^ 

B. In matters civil, ignorance of law is no ground upon which a person 
can defend himself from the action or suit of another,<^ or can himself take 
active steps to avoid the effect of his own acts.^ But this, both at law ^ and 
in equity,^ is upon the supposition that the mistake was not induced by the 
person insisting on its immateriality. 

IL Ignorance of &ct is not attended with the same consequences ; for 

A. In matters criminal, a mistake of this kind may afford a perfectly good 
defence ;S and — 

B. In matters civil — 

a. Ir which knowledge or intention is important, not only can a person 
allege his own ignorance or mistake as a defence to an action or suit insti* 

• Plow. 184, 842, 8 ; Doct and Stud. Dia. II. o. 46. 

^ JLy. JSaop, 7 C. & P. 456, and see BarroneCs ca^ 1 E. & B. 1. 
« Stephens y. Lijnch, 12 East, 88 ; 1 Story Eq. Jar. § 111. &c. 

• £illnev.LumUy,2EaBt,iQ9; KeUy y. Solari, 9 U, A W. 5i ; 1 Story E. J. § 112; 
1 Yem. 119 ; but see as to compromises Lawton v. Champum, 18 Jur. 818. 

• SotUkall ▼. lUgg, 16 Jur. 707, C. P. 
' 1 Story Eq. J. § 181. 

f Lev€t^9 ca,, cited Cro. Car. 588. 
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tuted against him,^ but he may also, upon tHe ground of mistake; actiTdy 
obtain relief in order to avoid its consequenoes.^ However, if the mistake 
is of a fact which the person is bound to know or inquire into/ or is owing 
to. his own negligence, equity will not assist him ; ^ but it is said that, at 
law this latter circumstance is immaterial.^ 

6, In which knowledge and intention are unimportant (as in cases of 
trespass, &c.), a mistake on the part of the wrougi-doer is no defence to an 
action founded on the tort ; but it may be important in estimating the damages 
to be paid.® 

The reader must however bear in mind that it is not every mistake which 
is attended by the above consequences ; there are . many cases in which a 
mistake of fact is no ground of defence and still less for relief;' much 
depends upon the nature of the transaction, and much on what has been 
mistaken, and it is extremely difficult, if not impossible, accurately to state 
as a general proposition what mistakes are and what are not material. 

NOTE TO § 81. 

Frivilegia. 

' The Boman lawyers denoted whatever had a restricted effect, and conse- 
quently whatever was confined to a particular person, by the expression in 
personam, whilst they denoted whatever had a general eflFect, whether relating 
to things or persons, by the expression in rem {post, note to § 62 (4 A)). 

Pntilegia are consequently in personam, if they are limited to some 
individual, and do not extend to others who may stand in his place. 

Primlegia in rem (in modem times also called realia) are those which 
extend to persons who may stand in the place of him first privileged* To 
Jthis class belong those— 

1. Annexed to a thing, whether —  

a. Corporeal {privUegia pradia concessa), as if a place is exempted from a 
tax; or 



* Mason v. ArmUage, 13 YeB. 25-; Doct and Stud. Dia. IL c. 46 ; and see the 
in equity on the subject of notice, and especially Jones y. Smith, 1 Hare, 48. 

^ Brisbane v. Dacres, 5 Taunt. 143 ; Wilkinson y. Johnson, 8 R & C. 428 ; 1 Stoiy 
B. J. 152, &a ; ToUet v. Toilet, 1 Wh. & Tud. L. C. 156. 

« Wason V. Wareing, 16 Beav. 151. 

' Bell y. Gardiner, 4 Man. & Or. 11 ; KeUy v. SoUui, 9 H. ft W. 54 ; but see 
per Bayley, J., 6 R & C. 677. 

* Inferred from decisions in cases where the trespass complained of was unin- 
tentional, e.g. Leame v. Bray, 3 East, 698. In Com. Dig. Chancery (D. 5) it is eyen 
said, on theauthority of Hardres, that a person arrested by mistake induced by his 
personating another may bring an action for the false. imprisonment 1 

' See Richardson y. Peyton, 2 De G. M. & G. 79 ; Okill y. Whitaker, 1 De G. & Sm. 
83, & 2 Ph. 838 ; Belworth y. ffassell,^ Camp. 140 ; 17 Beay. 282. 
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6, Incoiporeal^ Le. annexed to some oilier right {prixnlegia eauisa eaneesm), 
as those annexed to rights of mortgage. 

2. Which extend to the sureties of the priyileged person ; and those . 

3. Which extend to his heirs. 

With respect to priyileges annexed to things, it is to be observed that 
what is meant, is, that the acquisition of the thing confers upon the acquirer, 
whoever he may be, the right of taking advantage of the privilege. It is 
not meant that the thing has any^ right conferred upon it, and yet, by not 
attending to this very obvious remark, Alef, as stated in the text, ^ has been 
induced to deny the possibility of real privileges, and to contend that they 
must all be personal.^ > 



NOTES TO §§ 81—88. 

Akin to the Frivilegia of 'the Eomans are our charters, patents, and 
private statutes. Private acts of Parliament * are governed by very differ- 
ent rules from public statute^ ; for the former not only do not affect the 
rights, of strangers, even in the absence of the usual saving clause,^ but 
will actually be relieved against by courts of justice if obtained by undue 
means.® 

NOTE TO § 84. 

Jus oommime. 

The student must' not' confound the division of jus into commune and 
sitiffulare with the division of lepes into generales and specialea. The latter 
is a division of laws with reference to their extent ; the former is a division 
of law with reference* to its character, -and -moreover is, properly speaking, 
coiifined to jus, comp'os6d of legds getleraUs, So that w'e have ' 

I. Leges generates, obliging generally to acts or forbearances of a class, 
and divisible into two sections according to the character of the laws 
themselves, viz. into 

1. Jus commune, not anomalous or opposed to reason or general utility. 

2. Jus singulare^ of an anomabus nature, quod contra tenor em rationis 
propter aUquem utilitatem auctoritate constituentium iniroductum estJi • Jus 
singulare is sometimes called y^^ evorbitans, and sometimes privilegium, 

II. Leges spedales, confined in their application to some particular case, 

• § 81 n. c. 

* Froben, § 31. 

' As to which see in general 5 CruiBOi Digest, tit. XXXIII. 
^ Plow. 281 ; 8 Co. 138a; Lwsy v. Livingston,! Vent. 176. 

« 2 Bl. Com. 846 ,* Cro. Dig. ubi sup. § 4p : Com. Dig. Patent (F. 2). As to 
charters see R. v. The Eastern Archsgfelago Company, 1 £11. & B. 810 & 2 »6. 856. , 
' Compare the text § 30 & 84, & 2 Thib. Vers. 237. 
s Dig. L tit 8 c2e leg, L. 15. 
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person, or persons, and these (wUch are also sometunes called leges 
personalee) are again divisible into 

1. Constitutiones speciaies, if they introduce no exception to or departure 
from the^tt^ commune, 

2. PrivUegia or (constitutiones personales) if they do introduce such an 
exception as regards some particular person or persons. 

KOTB TO 8 85, 

Secreta, fto» 

Expressions of the Emperor's will, obtaining the force of law, are 
cedled by yarious names, according to the circumstances under which they 
were pronounced, and to which they were to apply. Thus they are called, if 
applicable to 

L The people at large, and generally published • • • EniOEiu 
IL The subjeotB of a particular proyince, and directed to the 1 Mawdata- 
chief thereof . • . • « • • • ./ 

a. for his guidance in general . . • • 1. ordinaruL 

b, „ „ „ „ some special case • • . 2. extraardmaria, 
III. Some particular individuals only, and 

A. answering questions submitted to him • « • Resobifta. 

a, by communities, and involving matters of public \ 1. Sanctumet 

interest . • J proffmaHcte, 

b, by single persons, being on some 

1. official business • • « • • 2. eputo2as. 

2. private business | 3. s^pHanaor 

B. deciding cases 

a. formally on appeal •«..,• Deobita. 

&. not so . . . • . , . , . iNTERLOOUnOKaB. 

Of the above, Edicta and Mandata alone had force of law directly ; 
Hescripta, Decreta, and Interlocutiones were only applicable directly to the 
particular case provided for by them ; but their authority was great, and 
they often had or acquired the force of a law indirectly. 

Compare ante § 35 ; 1 Miihl. Pand. $35^1 Bock. Inst. 24 ; 1 Sav. 
Syst. § 23, 24 ; 2 Thibaut Vers. 234. 

NOTE TO § 88. 

Conflict of Laws. 
1. 

The distinction between statuta personalia, reaiia Bud mixta, will be found 
in Story's Conflict of Laws, c. 1. 

The expressions are not used by all writers in the same sense. According 
to Savigny : ^ « 



• 



System, vol. VIIL, p. 122. 
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" Personal statutes are said to be those laws which prindpally affect a man's 
]>erson and capacity ; although indirectly they may alsb relate to property. 

''Beal statutes are said to be those laws which principally relate to 
things (and especially such as are immoveable), although indirectly they may 
also affect the person. 

" Mixed statutes are said by some writers to be those laws which haye not 
for their subject-matter either person or thing, but rather eyents (transac* 
tions) ; but, according to other writers, mixed statutes are those laws which 
at once relate both to person and thing. These two meanings are obviously 
very different, and yet they run into each other. 

*'The practical application of these distinctions is as follows. The 
question arises in a given case What is the country on whose laws the 
decision must depend P The answer is as follows. The personal statutes 
current in the place of a person's domicile are to be applied to him even by 
the judges of other countries. The real statutes current in the place where 
immoveable property is situate, are to be applied to all questions concerning 
it, whether, as before, such questions have to be decided by home or foreign 
judges. The mixed statutes current in the place where a transaction occurs, 
are also to be applied without any distinction being taken as to the state to 
which the deciding judge belongs. Such is the general answer. But in the 
application of those broad rules to individual cases, many differences of 
opinion arise, inasmuch as writers do not agree upon the precise Umits of 
the terms used, and consequently sometimes extend or restrict them in one 
direction, and sometimes in another." 

2. 
The general principles usually recognised in modem times, and acted upon 
by the English courts, are — 
I. In matters civil — 

1. As regards real property; the laws of the place where it is situate 
govern its transfer and all transactions operating immediately upon it.^ 

2. As regards personal property ; the lex domicilii governs its disposition 
upon the death of its owner, testate or intestate : ^ and the law of the place 
where a transaction is entered into determines its validity or invalidity and 
the rights and duties arising from it.® Lex loci regit acium^ 

3. As regards the remedies open to a person seeking to enforce his rights, 

• Story's Conflict, c. 10; per Sir Wm. Grant, U Ves. 541 ; Doe y. VardtU, 5 

B. & C. 438. 

^ Story's Conflict, c. 11 & 12 ; 1 Wms. Ezora. 305, 6 and 2t6. 1301. 

c See Braun and Froben on this § ; Story's Con£ § 242 ; and the late cases of 
Boouy V. JtfferyB, 16 Jur. 540; CHJbhe v. Fremont^ 9 Ex. 25. 
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and as regards the method of procedure in such a case^ the law of the place 
in which the court, whose assistance he asks, is situate can alone be obserred.* 
Lex fori regit remedium, 

II. In matters criminal ; no man is, in the absence of an express law, 
punishable in one country for the acts done by him in another, nor is he in 
one country affected by the consequences which in another may attach to his 
condemnation there.^ 

Upon grounds not applicable to transactions in general it is settled that a 
marriage, yalid by the law of the place where it is celebrated, is yalid in the 
country to which the parties belong, although they may have intermanied 
abroad solely with a view to evade the laws of their own country.^ 

The revenue laws of a foreign country are not taken into account by 
English courts, except in cases where the non-observance of such laws 
renders a transaction wholly invalid.^ 

NOTE TO § 39. 

Bepeal of Laws. 

See ante note 2 to § 13 and post note to § 52 for observations on the 
maxim cessante raiione ceesat lex ipsa, 

A law is neither more nor less easily repealed by providing that it shall 
never be so. Com. Dig. Parlt. (K.) 

NOTE TO § 41. 

Repeal of Statutes. 

As to the repeal of statutes see I Black. Com. 89 ; Broom's Maxims, 23 ; 
Com. Dig. ParU, (R. 9. a.) ; Vin. Ab. Staiutes (E. 6. pL 84, &c.) 

It may be useful to observe that the maxim species generi derogat is 
recognised by the laws of England, and that consequently a particular law, be 
it statutory or customary, is not, in the absence of a clear intention to the 
contrary, repealed by a law which is general : ^ and a statute may be par- 
ticular within this rule, although declared by the legislature to be public^ 

* See Braun and Froben on this % ; Story's Con£ c 14 ; Leroux v. Brow^, 
12 C. B. 8^1. 

^ See Story*s Conf. c. 16 ; 8 E. ft B. 124. 

* Story's Conf. § 128 et aeq. and § 118 et seq. where the neoeaaaiy lunitatioos in 
cases of polygamy, incest, &o. will be found. 

* ffolman v. Johnton, Cowp. 848 : Brittowe v. SequeveUe, 5 Ex. 275. 

* Co. Lit. 115 a; 'Vm. Ab. Siat. (E. 6, pi. 68) ; Com. Dig. Copyhold (a 5) ; Plow. 
118 ; Oregorffs case, 6 Co. 19 6; 8 Co. 118 6, 119 a; Salterns Co. v. Jay, 8 Q. R 109; 
Shepherd t. Hodsnum^ 16 Jar. 948, Q. R ; Birkenhead Dock Cb.'s ook, 18 Jur. 888 ; Jenk. 

' Cent. 128, ca. 41. 

' See the judgment of L. J. Turner, in the Birkenhead Dock Co*s case, 18 Jur. 888. 
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NOTE TO § 46. 

CoiMitniotion of Statutes. 

The ordinary rules applicable to the oonstructiou of statutes will be found 
collected in 1 Bl. Com. 87 ; Com. Dig. Parlt. (R. 10.); Yin. Ab. Statutes 
(E. 6.) ; Dwarris on Statutes ; Broom's Maxims, c. 8. 

The leading principleiB to be observed are as follows — 

1. The intention of the legislature is to be gathered from the words used, 
which, unless some reason to the contrary can be shown clearly to exist, axe 
to be taken in their ordinary acceptation, and to be construed' according 
to the usual rules of grammar.^ 

2. If the above rule, when applied, leads to no absurdity, inconsistency, ot 
unintelligible result, effect must be given to the words used, and to them 
only, however hard the consequence,^ or however clear it may be that the 
legislature overlooked some particular case which may have arisen.^ 

3. But if the above rule, when applied, leads to an absurdity, inconsistency, 
or unintelligible result, then that construction must be adopted which, 
avoiding all such consequences, is most in compliance with the rule.^ 

NOTE TO § 49. 

That the words of a statute are to be taken in what was their ordinary 
acceptation when the act passed, see Com. Dig. Farols (A) and the cases 
referred to below (note a). 

An exception to this rule, however, arises when a word having a 
wide signiiication.is used in company with other words of less extensive 
import, and which are in fact included in the general term. In such a case 
the general word has a less extensive meaning than it would have if standing 
alone, and is deemed to extend only to such matters or things as, being 

> See It. V. Itanugaie, 6 R &; C. 712 ; It. v. €fti. BeiUley, 10 B. & C. 526 ; R v. Bird, 

15 Jur. 195, per Martin, B ; AfiUer y. Salomont^ 7 Ex. 475 ; Coe ▼. Lawrance, 1 E. & B. 
516 ; R. V. Knapp, 2 E. & B. 447 ; Bast. Uh. Railway v. Cochrane^ 9 Ex. 197; Arnold 
V. Ridge, 18 C. B. 763 ; 8 E. & B. 749, 760 ; 8 De G. M. & G. 606 ; 16 Vee- 406. 

^ BaMem Union Railway v. Cochrane, 9 Ex. 197. 

« Om V. Lawrance, 1 E. & B. 516 ; Woodward v. Watts, 2 EIL ft B. 452; Myers v. 
Perigaly 2 De G M. ft G. 604 ; Davison v. Farmer, 6 Ex. 242 ; Pocock v. Pickering, 

16 Jur. 761, per Coleridge, J. '; Ahley v. Dale, 11 C. B. 891 { OasHgw v. Page, 18 C. B, 
458, where there was something yeiy like an inconsistency : 3 E. ft R 544. In 
Mattison v. Sari, 14 C. B. 857, the statute contained inconsistent sections, see 
p. 889. 

d See Mr. J.. Burton's judgment in Warbwton v. Lowland, 1 Hud. ft Br. Ir. 
Rep. 648, which has often been dted with approbation and acted on, see Becke t. 
amiih, 2 M. ft W. 191 ; Miller v. Salomons, 7 Ex. 475; R v. Birdj 15 Jur. 198; 
14 C. B. 885 
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denoted by it, are of the same kind as those denoted by the other words.* 
Noscitur a sociia. 

Technical words must be taken in their technical sense.^ 

NOTE TO § 52. 

Bestriotive Interpretation. 

The rule refe^ed to in § 51 for the logical extension of a law ob idetUi- 
iatem rationis is usually expressed thus : vhi eadem legU raiio, iH eadem 
dispodtio : and as there is, even to jurists, something seductive in a nicely 
sounding phrase, they have been induced to say contrariwise : cesaanie raiione 
legU, ceisat lex ipsa. Against this maxim, when applied for the purpose of 
rendering a law inoperative, it is necessary however to protest. Two cases 
have to be considered — 

1. The raiio of an old law has ceased in consequence of a change in the 
habits of the people. The law nevertheless remains binding until it is repealed 
by the lawgiving power ; for as a positive law is binding, not in consequence 
of its adaptation to circumstances, but by virtue of its sanction, so it does 
not lose its force until that sanction ceases. Besides, it is often in the 
highest degree desirable not to disturb existing relations, and, juridically 
speaking, a rule frequently derives much more importance, both to sovereign 
and subject, from the length of its standing than from its conformity to 
reason. 

2. The ralio of a law may happen not to apply to some individual case 
falling within its words; or, expressed otherwise, the law would not have 
been made if such cases had alone to be provided for. Here again the 
law must be held to apply ; for the Romans adopted the very sensible rule 
jura generaliter consHtuuntur, and consequently, in order to insure certainty 
and consistency in their decisions, applied the law even to cases to meet 
which alone it would not have been made.° Froben, § 52, and see ante 
note 2 to § 13, and Feame's observations to a similar effect in his Essay on 
Contingent Eemainders, pp. 87, 88. 

For instances where the maxim cessante ratione, &c., is applicable see 
Broom's Maxims, 118. 

NOTE TO § 56. 

XTnilateral, BilateraL 

Unilateral, are those instruments which express the intention of one person 
or set of persons, e.g. deeds poll, promissoiy notes, disclaimers, wills, &c» 

• Broom's Max., 450 ;J2.v. Whi^Muh,7 K&C. 696 ; Blandford y. Morrwm, 15 Q.B, 
724 ; 1 Bl. Ck>m. 88. 
^ 1 Bl. Com. 60. 
'^ See the passages cited in note (q) to § 52. 
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Bilateral are those which express the concurrent intention of more than 
one person or set of persons, e.g. indentures, agreements, treaties, &c. 

The word reciprocal or synaUagmatic is sometimes used instead of 
bilateral.^ 

NOTE TO § 55. 

Oonttraetion of other Xnttmnients. 

The rules applicable to the interpretation of deeds, wills, and contracts, 
are so fully stated in well known works, e.g. Bheppard's Touchstone, c. 5 & 
23 ; Jarman on Wills ; Boper on Legacies ; 2 Addison Contr. c. 19 ; 
Chitty on Contracts, and Wigram's essay on the admission of extrinsic 
evidence in aid of the interpretation of wills, that it is wholly unnecessary 
to illustrate those rules by the citation of cases here. The following 
obseryations, however, may not be out of place — 

1. Kules of construction, being merely aids whereby to ascertain the 
intention of the ntterer from the expressions he has used, are the same in 
courts of Law as in courts of Equity,^ and in contracts under seal as in 
those not under seaL^ 

2. Similar expressions, however, may, even in the same instrument, have 
veiy different effects according as real or personal property is referred to.^ 

3< The construction of a document is for the judge and not for the 
jury, although the latter may, as in cases of libel, have to determine ^uo 
animo it was written and also the particular meaning borne by any technical 
expressions which may occur in it.^ 

4. Parol evidence is not admissible to show that what a person has in 
writing declared to be his meaning was not so in point of fact.^ 

6. But parol ei^idence is admissible to show — 

a. That the words employed were used, not in their ordinary meaning, but 
in some customary sense, s 

h. The circumstances present to the mind of the utterer, and under which 
the words were used ;^ 

• See Mackeldey Lehrb. § 158 6 : Froben Eror. § 478 : Pothier Traits des Oblig. 
Part I;, Chap. L, Beet 1., art. 2. 

^ JBaUm ▼. Lyon, 8 Yes. 692; Butcher v. Butcher^ 9 Vee. 898; 8 E. & B. 749, 750. 
' « 13 East, 74 Seddon y. Senate, 

* ForA V. Ckapman, 1 P. W. 667 ; BUan v. Ecuon, 19 Vee. 77. 

« MorreUv, Frith, 8 M. & W. 402; NeiUony, Harford, 8 M. & W. 806; CheveUy v. 
FuUer, 18 C. B. 122. 

' Q<m V. Lord Nugent, 5 B. A; Ad. 64; SpartaH ▼. Benecke, 10 C. B. 202; 2 Tay. 
Ev. 742, &c. 

V anM, ▼. WUum, 8 R & Ad. 728, and the other cases died in 2 Taylor Ev. § 887. 

ii BaMridge y. Wade, 15 Jur. 572, Q. R ; Awards ▼. Jevont, 8 C. R 486; Betty. 
Wekh, 9 C. B. 154 ; A, O. ▼. Powis, Kay, 207. 

R 
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e. The identity of the objects referred to.» And for these purposes such 
evidence is allowable, although the result may be an interpretation at varianoa 
with the apparent meaning of the words.^ 

NOTE TO % 68. 

1. Eceroise of rights. 

To the extent to which one person has a right to do, are other persons 
bound to suffer, and any damage which may accrue to them whilst he is 
exercising his right, affords them no valid ground of complaint against him. 
This may be illustrated by the obstruction of light and air, the diversion of 
watercourses, &c. where there is no prescriptive or other right in the person 
complaining. The loss occasioned in such cases is damnum absque injuria; * 
and the absence, juridically speaking, both of injury and damage, renders 
the maxim 9ic utere tuo ut alienum non ladas inapplicable. Although, 
however, the mere exercise of a right is in no case a wrong, any 
negligence accompanying the exercise, and causing loss to another, is an 
ii\jury conferring upon him a right of action.^ 

2. Effect of intention. 

Roman jurists generally hold that an act which in itself may be considered 
as the mere exercise of a right, becomes unlawful if done solely to annoy 
another, and the doctrine is warranted by the dear words of the Digest 
XXXIX. tit. 3, de aqua, &c., L. 1, § 12, and L. 2, § 19. Others contend, 
however, that those who have to be guided by positive law cannot take 
cognisance of the motives from which an action proceeds, but must confine 
their attention to the act itself, and if the distinction between the motive 
urging to an act and the immediate object, the attainment of which is aimed 
at, be kept in view, this latter doctrine would seem to be the more correct, at all 
events in the opinion of English lawyers. Many cases may be cited to show 
that the question is not from what motive did an act proceed, but was the 
act justified by any right of the doer P ^ Whether the act is so justified, often, 
it is true, depends upon the intention of the doer, but seldom, if ever, upcNi 
his motives. Por example, falsely to give a servant a bad character, is not 
unlawful unless done maliciously,^ i.e. with the immediate object of damaging 

' Bacon's Kaz. Reg. 25 : Lord Cheneyi ca., 5 Co. 68 a ; Beawnont y. Fell^ 2 P. W. 
141 ,* Doe Y. Hitcocka, 5 M. & W. 863 ; Bematconi v. Atkinson, 10 Hare, 845. 

^ See, in addition to the cases in the last three notes, Broton v. Byrne, 8 R & K 703. 

' See, for examples, the note to Aekby y. WhUe, 1 Sm. L. C.180 ; Broom's Max. 
150 ; AeUm v. Blundell, 12 M. & W. 841 ; 5 Hare, 428. 

* Yin. Ab. Consequential Losses, A. 9, 22. 
' • See 1 Wms. Saund. 28 & ; Lucas y. NodkeUs, i Bing. 7ii amd 10 Bmg.172; (kHes 
Y. Wood, 2 M. & W. 791 ; Trent y. Bunt, 9 Ex. 14; Wood v. Diane, 7 Q. B. 892; ^tr^ 
V. Sim^pson, 18 Jur. 988, per Martin, B. 

' Harris v. Tfumpson, 18 C. B. 838. 
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the servant and not with a bona fide view to protect the enqiurer. The 
motiye, except so far as it is evidenoe of the end in view, is juridically 
speaking unimportant, as may be seen at once by supposing the bad character 
to be deserved, but to be given out of mere spite, a case in which, it is clear, 
no action lies.^ Here moreover it is important to observe that the intention 
also is immaterial. .Actions for malicious prosecution afford similar illustra- 
tions and show the importance of distinguishing motive from intention. A 
like doctrine obtains in Equity, as appears from the cases where appointments 
imder powers have been held bad as not made htmajide for the end designed.^ 
Upon the whole it would seem therefore that where a person's right is dear, 
what he may do in the exercise of it does not depend for its legality upon 
either his motive or his intention, but that there are acts the legality of 
which depends, not indeed on the motives by which the doer is urged, but on 
the immediate object he may have in view.® What these acts are cannot be 
stated in a general proposition ; they form a small dass having few other 
characters in common. 

It is to be observed that the effect of intention upon an act not done in 
the exercise of a right is not here discussed. As to this, compare the maxims 
Actu% non facU reum nisi mens sit rea and Voluntas reputatur jpro facto. 
Broom's Max. p. 226. Jenk. Cent. 88, pi. 70. Yin. Ab. Intent, D. 

3. Evading Laws. 

It is of course never the intention of a legislator to suffer his laws to be 
evaded, and here again the Eomans hdd an otherwise permitted act to be 
unlawful if done solely to evade a law. Code I. tit. 14. de leg. L. 5. The 
English decisions certainly do not go so far,^ for admitting that a law is not 
made to be evaded, the question in each particular case is, simply, whether the 
act is or not forbidden by the law properly interpreted ? If not, the mere 
fact that the act was done to evade the law is immaterial.® 

NOTE TO §§ 60, 61. 

Self defence, fto. 

As to the English law on the subject of these two §§, see Blackst. Com. 

* Weaikemone v. ffawkUu, 1 T. R. 110 ; 1 Starkie on Libel, 294, 230. How &r 
much conduct Ib, criminally speaking, indefensible, is another matter. 2 ib, 250. 

^ See AUyn v. Belchier, 1 Wh. & Tud. L. C. 251, and the note there. 

* Ab where a man moors his bai^ge alongside a wharf, not to use it himself but 
solely to annoy another. Anon. 1 Camp. 517 n. 

' See Brandon v. Bobinstm, 18 Yes. 429 ; Bochford v. Hachman, 9 Hare, 475 ; in 
which limitationB of property, made solely to evade laws, were upheld. 'But see the 
observations of Mr. J. Burnett, in 2 Yes. S. 142. 

* This is not opposed to 7%e Bank of England ▼. Booth, 7 CL & Fin. where it was 

held that what is prohibited to be done directly is illegal if done indirectly. See the 

same case^ 2 Keen, 478, p<r Sir Wm. FoUett org, 

R 2 



I 



Tudi SOMAN CIVIL PROCESS^: [aJpb«i)i^ 

voL 8. p. 2, et seq.y and yol. 4. p. \%\^€i$eq., and tbe cases collected in Com. 
Dig. Fleader (3 M. 15) et seq. 

See, as to actively enforcing one's own riglits, NewUm r. Harland^ 1 
Scott N. R. 474. 

And, as to defending one's person and property, 3 Bl. Com. 3 ; Com. 
Dig., JBiens C ; Alderson v. Waistell, 1 Car. & Kir., 358. . 

NOTE TO § 62. 

Soman Civil Process. 

The translator met with great difficulty in understanding the writings of 
the Boman Jurists and of modem civilians, in consequence of his ignorance 
of the Boman forms of action and of their civil process. The supposition that 
others entering upon the study of Boman Jurisprudence will at first encounter 
similar obstacles, and the desire to remove them, should they exist, must 
he the apology for the insertion of the present note, which, however, does 
not profess to be more than an abridgment of what the reader wiU find at 
greater length, and in a far more satisfactory shape, in the following works : 

Explication historique des Instituts, par M. Ortolan (4th Ed., Paris, 
1847), vol. ii., p. 890, &c. 

Ciuflud der Institutionen, ron G. F. Puchta (2nd ed., Leipsig, 1846), 
vol. II., p. 6, 8tc. 

Handbuch des Civilprozesses von D. A. Bethmann Hollweg (Bonn, 1834), 
and the same author's Yersuche iiber einzelne Theile der Theorie des Civil- 
prozesses (Berlin and Stettin, 1827). 

Savigny's System, vol. 5. 

The first two of these have been more especially used, and in them wiU be 
found the authorities by which the different statements are supported. 

1. LEGIS ACTIONES. 

In the earliest stage of Civil procedure in ancient Bome, there were five 
modes of prosecuting one's rights (actiones), distinguished . in later times by 
the epithet aciiones legU, In these there was a magUtratuB^ (who was always 
a senator,) to whom the plaintiff had to go both in the first instance for the 
appointment of a ^iM^o? (by whom the case was to be decided), and in the 
last instance to enforce the execution of his decree. The judex^ also a 
senator, was chosen by the plaintiffs themselves, or in case they could not 
agree, by the magUtratus, The actionea legU were confined to Boman 
citizens, who were obliged to go through the whole process in person, nhM 
edieno nomine lege agerepotestj and the complaint had to be framed with the 
strictest possible attention to the terms of the law on which the action was 
founded (Gains, IV. 11). Of the five aciiones legis,^ three were for the pur- 
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pose of arriying at a sentence, and two for enforcing.it when obtained; they 
were as follows (Gains, IV. J 12, &c.) r 
' To obtain a sentence: 

actio sacramentit 

Judicis posiukUio, 

cottdieiio. 
To execute a sentence : 

manits injectio, 

pignoria capio, 
. Of these,' the liciio aUcramenU was the oldest^ having once been the only 
actio legis known. The actio per judida postulationem arose from the 
necessity J;he party complainant was in of stating precisely what he claimed^ 
and the actio per condictionem arose from other inconveniences attaching to 
the actio sacramenti, but what they were in particular is not weU known. 
However, after the introduction of the actumeaper judicis posiulationem etper 
condictionem, in every case not specially provided for by them, recourse was 
still had to the old actio aacramentiy and this form of procedure was retained 
long after the two others had fallen into disuse, and of it we have the fullest 
account. 

The actio aacramenti took its name from the aacramentum, a sum of money 
deposited by each party in the hands of the college of priests ; that deposited 
by the gainer being ]:etumed to him, and that deposited by the loser being 
appliad for religious purposes. In later times this aacramentum was not 
actually deposited, but its payment, in case of failure in the actio, was secured 
by sureties called pradea aacramenti. The sentence was that the aacra" 
mentum, of the gainer was juatum, and consequently that that of his opponent 
was injuatum. The actio aacramenti was the actio used for trying rights to 
property, and it is here that the first traces of the vindicaiio of later times 
are to be found. The procedure is given by Gains, and was, omitting 
details, somewhat as follows — The thing in dispute was brought before 
the magiatratua, and originally the litigants fought about it, but 
afterwards, in token of their willingness so to do, they only touched it with a 
vindicta or featuca (the symbol for the original lance); hence this 
process was known as the manuum conaertio and vindicaiio. If the 
thing in dispute consisted of real property, the magiatratua went with 
the litigants to the spot, and then one of the latter turned the other out and 
brought him before the jnagiatratua (dedtwtio). When, however, the magia- 
tratua had so much to do as to be unable to go in person, the litigants went 
before him and challenged each other to go and fight on the spot (ex Jure 
manum conaerium vocare), which they were ordered to do in the presence of 
vritnesses ; then took place the deductio qua moribua Jit, and the parties 
returned to the magiatratua with a part of the thing in dispute over which 
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the mndieaiio took place. Ailer this form had been gone thiongh (and it 
was in later times gone through in words and not in fact) the moffistraiuB 
commanded both to be quiet and each litigant then challenged the other to 
the sacramentum. The magistraius afterwards gave temporary possession of 
the thing vindicated to one of the parties (vindieias dicere) who had to give 
security to redeliver it with the mesne profits, should the action be ultimately 
decided against him; the sureties given for this purpose were called the 
grades litis et mndiciarum. 

Then came the appointment of the judex. 

The mode of proceedmg when property was not claimed, but the perform- 
ance of some ohligatio was sought, is not well understood, but for this 
purpose the two other above mentioned ctdianea legis were invented. 

Of the actio per judicia jpostttlationem little has been ascertained, but it 
seems to have been distinguished from the others by the fact that the judex 
or arbiter had a certain latitude allowed him to determine the rights and 
duties of the litigants, whilst in the others he had only to pronounce whether 
the sacramentum was or not Juatuni, or whether the defendant was or not 
bound to give up the particular thing demanded. 

Of the actio per condictionem we only know that it was so named firom the 
fact that the plaintiff called upon the defendant to be present within SO days 
to have a judex appointed, and that it was confined to cases in which, the 
defendant was under an obligation aliquid certum dare. 

Of the remaining two actioties legis^ the actio per manus injeetumem always 
took place in jure before the magistratus, and was the mode of obtaining 
possession of the person of the defendant in case the plaintiff had procured 
sentence against him for a sum of money which he could not pay. The 
defendant had 80 days given him (dies justt), and if, after that, the plaintiff 
was not satisfied he laid his hands upon his debtor who then became his 
slave de facto, and, unless a vindex could be found to redeem him, dejureBlao, 
and the debtor was addictus a slave to aU intents and purposes. 

This remedy was subsequently extended, and it was settled that upon 
certain events a person should be given up as a slave in the first instance as 
if he had been condemned (pro judicato), or without those words, simply 
that he should be claimable as a slave (pura). The actio per mamts 
injectionem thus became in some cases an independent process, and was 
not necessarily pronounced in some other actio; there were in fiict» 
ultimately, three forms of this action. 1. The old original manus 
injectio judicati, 2. The manus injectio pro judicafo. 3. The manus injecUo 
pura. 

The remedy per pignoris capionem, which enabled a creditor to take his 
debtor's goods, was confined to some few cases, (chiefly in favour of soldiers,) 
and was distinguished from all the other legislationes in being a remedy 
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which had not to be prosecuted in jure, but which might be taken hy the 
private individual without any judicial assistance. 

2. THE FORMULARY SYSTEM. 

The second stage through which the Roman civil procedure passed, the 
formulaiy process, or the ordinaria judicia, sprung from the necessity of 
Assisting peregrini in the maintenance of their rights, and from the unsuitable 
character of the legU actionea to a totally different state of society. 

When a peregrinm complained of another, or of a civis^ the strict jus 
civile was not applicable, and recourse was had to the praetor ; he, after 
having heard the complaint, drew up in writing (^formula) a short statement 
of the facts on which the plaintiff founded Ids daim (demon stbatio 
/ormula), together with directions as to the consequences which were to 
follow in case those facts were established or not (condemn ATio/(?n»«Z^). 
This formula was then laid before three or five recuperaiores chosen by the 
litigants and approved by the prsetor, and who were to say whether the facts 
were true or not. No question of law was referred to them; the 
formula was in factum concepta, and they had no control whatever over the 
consequence of their finding. When this process was extended to disputes 
between civea, the jus civile came into operation, and the formula was no 
longer in the simple form mentioned above, but the question submitted to the 
judex or arbiter was one of mixed law and fact ; he was directed to ascertain 
whether the plaintiff's claim was one recognised by law, as well as whether 
the circumstances, on which he grounded it, were as he pretended ; hence the 
formaSh wdA in jus concepta^ and a new part, the intentio, was inserted 
after or blended with the demonstratio. In case the dispute turned, not upon 
the title of either party to the property claimed by each of the litigants, but 
upon its quantum only, another part, the adjudicatio, was added to the 
formula and by it ilie judex was directed to award to each what should turn 
out to be Us due. The formulary process was extended to disputes relating 
to property by a fiction. Instead of the old sacramentum the defendant 
promised to pay to the plaintiff a sum of money if the plaintiff should 
prove entitled to the property in dispute (sponsio prajudicialis). This sum 
was not however paid, but the property being declared to belong to 
the plaintiff or the defendant the cause was at an end, and the 
plaintiff, if successful, took possession. The defendant had previously 
given security to deliver up the thing with all mesne profits in case he was 
condemned to pay the sponsio (aatisdatio pro prade litis et vindiciarum.) 

Parts of the Pormula. — ^There were four principal parts of a for- 
mula, viz., 

1. Demonstratio, in which the thing sought was ascertained; 
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2. InientiOi in wliich the law upon wUoh the daim rested was deferred to, 
and which characterised the action : ' 

3. Adjudicatio, in which the Judex was desired to ascertain the extent of the 
rights of the plaintiff and defendant respectively.; thj^ part occurred only in 
the three actions familua herciscunda^ de communi ditndundo, and finuan 
regundorum, 

4. CondemnatiOy in which the consequences which were to follow the finding 
of ih.t judex were stated ; it always, originally, directed the judex to compel 
the defendant to pay money or to acquit him altogether ; and according as 
the money to be paid by the defendant was stated in the candemnaiio by the 
preetor, or was left to the judgment of the judex, either with or without a 
limit (taxtUio), was the condemnatio called 

ca»^m»^w{^^^^f^ scum taxatum 

Of the above four parts the third occurred only in the three fonns of 
action already mentioned ; the first and second were often, especially where 
property was claimed, blended together ; in certain cases again the intentia 
stood alone, as where an a(^'udioation was required upon such questions as " Is 
such a one liberius ? or what is the extent of such a person's dos?*^ (formuloi 
pr^udiciales ot pnejudicui). 

Gains gives the following examples of the way in which the above portions 
of the formula were worded (Gains, IV. §§ 39—43). 
Demotutratio 

Quod Adlus Agebius Numebio Negidio hominem vendidit^ 
Quod Aulus Agebius apvd Numeeium Negidium uomh^em 
deposuit. 
Intentio 

Si pabet Numebium Negidium Aulo Agebio sestebtium X 

MILIA DABE OPOBTEBE. 

QuiDquiD PABET NuiiEBiUM Negidium Aulo Agebio BABB 
facebe opobtebe. 

Si pabet hominem ex jube Quibitium Aui4 Agebh esse. 
Adjudicatio 

Quantum adjudicabi opobtet judex Titio adjudigato. 
Condemnalio 

Judex Numebium Negidium Aulo Agebio sestebtium X 

MILIA CONDEMNA: SI NON PABET ABSOLVE. 

Judex Numebium Negidium Aulo Agebio dumtaxat X 
milia condemna: si non pabet ab80lvito. 
Judex Numebium Negidium Aulo Agebio condemnato. 
Besides the above-mentioned principal parts of the formula there were 
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others called a^eetionei^ inserted for some reason peculiar to each particolaif 
case.* These were 

A. Pra9Cfipti(me$, if inserted before the intenUo, kprascriptio might be 
inserted 

1. By the plmntifif, for the purpose of limiting his demand in case the 
usual words of the intentio were too large ; or 

' 2. By the defendant, for the purpose of raising some preliminary question 
which, if decided in his favour, would quash the formula, i.e. would preyent 
the deductio in judicium. Of these, the three most important were called 

a. Frafudicia^ if the ground taken by the defendant was that the detier- 
mination of the action would prejudice him in some other cause which ought 
first to be determined (Gains, IV. 133). 

b. Prascriptio fori, or what we should call a plea to the jurisdiction. 

c. Frascriptio temporia, by which the defendant insisted that the plaintiff 
should have brought his action sooner. Hence the modem word prescription. 
' The prascriptiones inserted by the defendant seem in later times to have 
come after the inientio and then to have been called exceptiones, 

B. ExcepUones, Itqflieationes, &c., if inserted after the intentio: of these 

1. The excepiio was inserted by the defendant, not to quash the formula 
by a preliminary objection, but to avoid the condemwdio by alleging some 
new fact to prevent the result which would otherwise have followed from a 
finding of the intentio in the pLnntifTs favour (plea in confession and 
avoidance).'* \ 

2. The repUeatio was inserted by the plaintiff, to destroy the effect of the 
defendant's exceptio, and bore the same relation to it as the latter bore to the 
intentio, 

3. The dupUcatiOy tryflictitio, &c., were inserted for similar purposes by 
the defendant and plaintiff respectively (rejoinder, surrejoinder). 

After the pleadings came the 

Litii eontestatio. — litis conteatatio. Conteatari litem ^ was a phrase used to 
designate the calling of witnesses by each party to a suit ; it was the last' 
act injure, when the Boman civil process took place partly before a magia- 
tratua in jure and partly before a judex in judicio. Ida enim tunc 
eonteataia videtur cum judex per narrationem negoiii cauaam audire 

* The celebrated words nisi rettituat inserted in' the condemnation and by which the 
inconyenience of condemning the defendant to pay damages only waa avoided, were 
probably first inserted as an adjectio. See 2 Ort 445, 452. 

^ The formula being ** Si paret condemncUo, $i nan paret abaolvito,** a mere denial by 
the defendant of the plaintiff's intentio was not necessary : a simple traverse (liH^ 
conUttatio neg<tUva), is not denoted by the term excqtHo. 2 Puchta Inst. 157, 165 ; 
Mackelde/B Iiehrb. § 200 a. 

' * Equivalent to the expression post litem contegtcUam are the following— ^x)«^/tM2ic»i»nir 
ordintUum vd ctccqftwn, post litem incohatam, 2 Puchta Inst. 182. 
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caperU. Cod III. tit. 9, de lit. con. 1. 1. This shows the meaning of 
the expression after the disappearance of the old formulaiy system. 
The liHs contesiatio, which may not perhaps be yery improperly rendered 
joinder of issue (et indeproducii sectam) was an important stage intheBoman 
Ci\ril process^ and had a material influence on the rights of the parties. Its 
most important effects were the following — ^ 

1. A new obligatioy quasi ex contractu^ was thereby imposed on all the 
parties to the suit to continue it. 

2. The suit became pendens* 

S. Time which had begun to run ceased to do so. 

4. The suit was capable of being continued by or against the representa- 
tives of either party in case of his death, although it might not have been 
maintainable in the first instance by or against such representatires. 

5. The sentence related back to this time, so that the successful party was 
entitled to all such benefits as he would have derived if judgment had then 
been given for him : post litem contest^Uam omnes incipiunt mala Jldei posses- 
sores esse, is a maxim illustrative of this principle. 

6. The choice exercised by the plaintiff, with respect to the ground on 
which he based his claims, was irrevocable. 

7. The thing in dispute became res liiiffiosa, and was incapable of being 
dealt with in any way prejudicial to either party. 

8. The original ground of action became merged in the ohligaiio arisiDg 
from the litis contestation 

Evidence.— Issue being joined the next step was to ascertain the facts. 

This, however, was dispensed with if they were admitted, or if the plaintiff 
put the defendant to his oath, or if the defendant refused to continue to 
defend. With respect to the first' it was a maxim that coi^essuspro judieato 
est. Dig. XLn. tit. 2. With respect to the second ; the plaintiff had a right to 
call upon the defendant to swear whether the plaintiff was or not entitled to 
recover; if the defendant swore either way, his oath was conclusive as 
against the plaintiff; but if the defendant would not swear, judgment was 
given against him unless he put the plaintiff on Ms oath, in which case the 
oath which the plaintiff might make was also conclusive ; but if the plaintiff 
refused the oath the defendant was absolved. Dig. XII. tit. 2. An oath, 
when called for by the plaintiff is jus jurattdum dekdum, when demanded 
by the defendant reUUum {drferre, rtferre); and the suit, when either party 
put the other to his oath, is in jurattdum demissa. The law is thus summed 
up by Ulpian (Dig. XH. tit. 2, 1. 34, § 9.)—" Quum res in jus jurandum 
demissa sU-^judex jurantem absolvit, rtferentem audiet, et si actor juret eon- 

• See 1 Vang. § 160; MaokeL § 200 ; Puchta Pand. § 96 ; 1 MaU. Paad. § 144 ; 
1 Warnk. Com. Jur. priv. 820. 
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demnet reum: noleniem jurare reum, si soloed absohU, nan soheniem con- 
demnat, ex relcdione nonjurante aetore ahsolmt reum** 

The Decree,— Judgment was pronounoed by the jude&f; and in form he 
closely followed the direction to him contained in the formula. In an actio 
jpra^fudiciaiis, in which the judex had only to make a report but to give 
no judgment, and the formula of which contained no condemnatio, the judess 
merely returned his opinion upon the evidence laid before him, e.g. ingenuvm 
videri ; servum non videri^ In other cases the judex had either to condemn 
or absolve the defendant, or, in actions for partition^ to abjudicate to each party 
the portion he was to have. As a rule, the defendant only could be con* 
demned or absolved, but there were some actions (judieia duplida or actiones 
mixtai), in which the plaintiff could be condemned at the instance of the 
defendant. A judgment adverse to the defendant was always to the effect 
that he should pay a certain specified sum of money (Gains, lY. 48, 52). 
With the judgment, the duties of the judex and all proceedings in judicio 
ceased ; to execute his sentence recourse was again had to the prsetor. 

Ezeention.— The modes of executing a judgment were, during the formu* 
lary ^stem, as follows — 



Against the ^ 
Defendant's 



^ person alone Mcmut injedio, 

person and property, as an entirety • . . Mmio in posBearionem. 

proDertv C^^^^J* ^ f as an entirety . Bononm cesHo. 

^o^^>^<ihJ iiigoiyency [per Hn^idat re$ • Bononm dutraetio. 

L partially, in oases of solvency . Piffnoria oopio. 



If the sentence of the judex was disputed, an actio judicaii was instituted 
before execution could issue* This actio was decided by the magistratm. 

The process by manus injectio did not reduce the defendant to a state of 
slavery as under the old system of the leges actionis, but he was detained by 
and compellable to work for the benefit of the plaintiff (ducijubere). 

In case of a missio in possessionem, the entirety of the property (««»«•- 
sitas) of the defendant was, after due notice, put up for sale under the 
inspection of a magister, and became vested in the highest bidder (emptio 
bonorum); the defendant suffered a diminutio capitis, and was completely 
discharged from all liabilities under which he then was. 
. In case of a bonorum cessio, the universitas of the defendant (except his 
rights of status) was ceded by him voluntarily to his creditors, and was sold by 
them, and the proceeds were applied for their use ; the defendant suffered no 
cap. diminutio, but remained answerable for all unsatisfied debts. 

In case of a distractio bonorum, all the property (but not as an universitas) 
of the. debtor was sold by a curator who saw the proceeds properly applied ; 
the defendant suffered no cap, dim, and remained answerable for all unsatisfied 
claims. 
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In case of a pignorU eapio, so mncli only of the defendant's property as was 
required for the purpose of satisfying the claims of the plaintijff was seized.. 
The seizure was made by an executor of the magiMratus, who either caused 
the same to be sold for the benefit of the plaintiff, or addicted them to the 
plaintiff, who thereby became the owner. The plaintiff did not, as in the 
time of the legu aeiiones, himself make the seizure extra jure. 

8. EXTBAORDINARIA JUDICIA. 
In the third and last period of the Eoman law of civil process, established 
in the time of Justinian, the offices of jitdex and magistraius were united ; 
there was consequently no formula, but the judicial officer took extraordinaiy 
cognisance of the subject of litigation {extraordinaria cognitio^ extra ordinem 
cognoscere)y and himself settled the matter from first to last. There were four 
cases in which the magUtratus, before the system became general, proceeded 
in this way. 

1. Where no reference to & judex was by the nature of the case required ; 
as in cases of a cessio injure, or \!rhere the facts were all admitted, &c. 

2. Where such power was specially conferred by law. 

3. Where it was necessary to do justice between parties who could obtain 
it in no other way. " 

'4. Where force was required to be exercised for carrying out decrees, &c 

4. CLASSES OF ACTIONS. 

In rem, in. personanL— Quot genera actiorvwm sUii «erM» videtwr duo 
esse, vn rem, et m persona/m ... in personam actio est qua agknus 
quoUcns dum aliquo qui nobis vel ex contradAi vd ex ddicto obUgatus est, id 
est oum intenddmus da/re, faeere,prcB8ta/rey oportere. In rem actio est eum ou^ 
eorporcdem rem vrUendwMis nostram esse, out jus Oliquod nobis competere, vekti 
utendi, Sc, Gains, IV. §§ 1, 2. 

Omniimi actiorvwm . . . summuk d^mtio in dAio genera deducUwr ; 'oAtJt 
envm ith rem su/nt a/ut vn personam. Namque o^ v/Misquisque awt cwm eo, qui ei 
oUigaius est vel ex contractu, vel ex maleficio . . . et alvis quibusdam modis, out 
dwn eo agit qui rwUiJio ywre ei dbJAgaJbiXA esty movet tamen alicui de aUqua re eon' 
troversiamy quo casu prodiUz actiones in rem sunt : veil/uti si rem corpondem 
possideat quis, quam Titvus suam esse ajffvrmety et possessor dominum se esse 
d44XKt ; nam si Titms su(wn esse intendaty in rem a>ctio est» Inst. IV. tit. 6, § 1. 

Aetiowwm genera sunt duo : in rem qua dieitu/r vinduxsHo, et in personamy 
ifua condic^ appeUatwr, In rem actio est per quam rem nostram, qua ab alio 
possidetuT, peiim/us et semper adversus eum est qui rem possidet In personam 
actio est qua eu/m eo aginMis qui Migatus est nobis ad faciendum aUquidy vd 
dandwn et semper adversus eundem locum Habet U)pian Dig. XLIV. Ut. 7 
de O. et A. L. 25 pr. 

In order to understand this division of actions it is necessary to bear in 
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mind tliat the expression in tern was used by the Bomans, not m its literal, 
but in a technical, sense as equivalent to absolute, general, undeiermined and 
opposed to spedaliter ; and that the division of actions into those in rem 
iCnd in perwnatn was not founded on any corresponding division of rights, 
but that the division by the modems (for the ancients had it not) of jura in 
rem and jura in personam was founded upon the above-mentioned Eoman 
division of actions. However, the division of actions into those in rem and 
^ose in personam will be best understood if reference is made to the nature 
of the rights which they were respectively .instituted to protect, and to 
the Eoman mode of bringing actions. Now, all dvil rights are divisible into 
two great classes, viz., those with which anybody, and those with which only 
some ascertained person or persons can interfere.^ The duty correlative to 
a right of the first class is imposed upon all persons indiscriminately, and 
not by virtue of any particular transaction in which they have taken part $ 
whilst a duty correlative to a right of the second class is imposed upon 
aome person or persons in particular, by virtue of some transaction in which 
such person or persons have themselves been concerned. 

In case of an iigury to a right of the first kind, the itUentio of the 
plaintifiTs formula was general, and the name of the person against whom 
the action was brought was not inserted, the plaintiff relying entirely on his 
right available against every other person--^' pafet "her'ediiatem ex jure qui' 
rUium Avli Agerii ease^ &c., and actions brought for an injury to such rights 
and framed generally m this way, were technically called actions in rem. 

In case of an injury to a right of the second kind, the intentio of the 
plaintiff's formula was special, and the name of the person against whom 
the action was brought was inserted, the plaintiff relying on some par- 
ticular duty imposed on the defendant solely by virtue of some special 
circumstance — d paret Numerium Negidium Auh Agerio aeaterlium 
decem milia dare pportere, &c., and actions brought tot an injury to such 
a right, and framed specially in this way, were technically called actions in 
personam. 

The terms in rem and in personam only had reference to the mode in 
which the intentio of the formula was framed ; the condemnatio was never 
general, but was in both kinds of action directed against the particular 
defendant. Moreover, there were some actions in which, as in the inter'* 
diets, the intentio of the formula was general,^ although they were themselves 
more analogous to actions in personam, than to those in rem ; such were 
called in rem scriptaf e, g, the actions ad exhibendum, quod metus causa* 

 See Braun Er5r, § 61 ; Froben, § 62 ; 2 Thibaut Vers. 23, &c. ; 2 Puchta Cursus, 
§ 166. 

^ Ajb was always the case when the formula was in factum eoncepta: 2 Oiiolair 
Inst 458. 
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Aotioned miztn.— /S«e^n«en< iUa dmsio quod quondam acUones rei perse' 
quendcR gratia com^pa/ratoi <un^, qyi4xd<km pcBna peraequendcR^ quaedam mtxto 
awfUy Inst. lY. tit. 6, $ 16. 

QitcBdam actionea mixtam cauMm obiwMre videntuTf torn vk^ rem quam m 
pereofiam: quaUs est famUioB heroisewhda oc^, quoR competit cohceredibw de 
dwidenda hereditate, <&c»^ Inst. lY. tit. 6, $ 20. 

Mixta 9wvt acHones in qmbvs uterque actor ed, utprUafitrnMi regwndorum, 
famUvB herdaowihdaiy comfMmi dmdundo^ interdictwn tcH poseidetu, uiruH 
Dig. XLIV. tit. 7, L. 37, § 1. 

The term mixed is generally considered as applicable to those actions only 
in which each party is looked upon as actor; and the propriety of the tenn, 
as designating actions partly in rem and partly in personam, is denied by 
Thibaut,^ on the ground that the general right of the plaintiff was not so 
much sought to be established (it not being denied, unless by way of prafu- 
dicium) as to be clearly fixed with respect to the objects over which it was 
exerdseable : such actions he considers as merely in personam, and they are 
80 called in the Code, YII. tit. 40, L 1, § 1. The inieniio of the formula 
could not be both in rem and in personam, i.e. framed generally without 
the name of the defendant and specially with his name at one and the 
same time. 

In the actio mixta, in XJlpian*s sense, i.e. where either party might be 
active or passive, either might be mulcted, whereas in other actions this 
could only happen to the defendant. The three cases mentioned by 
Justinian as examples of the actio mixta are the only ones in which both an 
adjudicatio and a condemnatio could be made. 

• Aotlones in jus, in. faetom conceptSB.— According as the tit^^n^ of the 
formula was in factum or in jus concepta were actions divided into two ckisses 
with similar names. 

The actio in factum was the ori^ of the formulary system, and, bdng 
used at first only by peregrini, was not allowable when the questions in 
dispute had to be settled by the jus civile. It was much used in after times 
for the decision of cases in which the jus civile either gave no remedy, even 
though cives alone were concerned, or gave one not appropriate, according 
to the changed opinions of the times. In the actio in factum, the denuM'^ 
stratio and intentio, properly speaking, were both wanting ; the formula as 
given by Gains, lY. 47, ran thus — 

JUDEX ESTO. Si pabet Aultjm Aoerium apud Numeritm Neoldiux 

HENSAM ABOENTEAM DBP08UISSB, BAMQUB DOLO HALO NUMEBII NeOIDII 

AuLO Agebio bedditam non esse, QUANTI £A bes ebit tantam pecuniam 

JUDEX NUMEBIUM NeGIDIUM AuLO AgEBIO CONDEMN ATO. Si NON PABET 
AB80LVIT0. 

* See Froben, \ 62. 
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The above fonnula if injm eoneeptaraxi thnis — 

JUDEX BSTO. Quod Autus Aoebius apud Numebixjm Negidium 

MENSAM ABGENTEAM DEPOSUIT, QT7A D£ BE A6ITUB, QUnX^UID OB EAM B£M 
NUMEBIUM NEGIDltM AULO AOEBIO DAB£ FACEBE OPOBTET EX FIDE BONA 
EJUS JUDEX NuMEBIUli 24^EQIDIUM AuXiO AGEBIO CONDEMNATO, NISI 

BESTituAT. Si non pabet Absolvito. 

Care must be taken not to confound actions, the formula of wbicli was in 

factum concepta, witb the action called actio in factum prascriptU verbis or 

actio jpra9cnptis verUs or actio in factum. This action was founded on the 

ju9 eivUe, was in jus concepta and, its intentio being uncertain, was often 

denominated actio cimlis incerta.^ 

Actionet directse, utiles, flctitiss.—According as actions were or not 

strictly founded on the jus civUe were they called directa or utiles; of the 

latter there were two sorts, viz., actions in which the jus civile was not 

noticed at all, and actions in which the jus civile was ostensibly relied on» 

but by a fiction, was made to extend to a case not properly within it. With 

reference to the frame of the formula, regarded from this point of view, 

actions were^ 

dWecta, 



AcHones < 



4.1 Ji^ faetmn conceptoB. 
\^vn,ju8 ccmo&ptiZ — n 



jus c&noe^iUz — jlotHia^ 

The fictions employed were of the following nature — "if something were 
true (which is not true and nobody pretends to be true) and if certain conse* 
quences would, upon such supposition, follow upon a logical application of 
the jus civile to the facts stated, then such consequences shall follow now." 

Examples of such fictions are given by Gains, lY. § 34, 6, 7. 

Judex esto. Si Aulus Agebius, Lucio Titio h^bes 
e s s £ t, tum si pabet fundum d£ quo agitub ex jube quibitium ejus 
ESSE OPOBTEBE, Sm}., or, if in personam^ tum si pabet Numebiuh Negi- 
dium AULO AGEBIO SESTEBTIUH X MIUA DABE OPOBTEBE, &C. 

So again — 

JUDEX ESTO. SiqUEM HOMINEM AuLUSAgEBIUS EMIT ET 
IS EI TBADITU8 EST ANNO POSSEDISSET, TUM 81 EUM HOMI- 
NEM DE quo AGITUB EJUS EX JUBE QuiBITIUM ESSE OPOBTEBET, &C. 

So again — 

JUDEX BSTO. Si pabet ope consiliove Dionis HEBMiEi Lucio TiTIO 

FUBTUM FACTUM ESSE PATEB£ AUBEiE, QUAM OB BEM EUM SI C I Y 1 3 
HOMANUS ESSET, PBO FUBE DAMNUM DECIDEBE OPOBTEBET, &C. 

Actiones stricti juris, bonss fideL— Another division of actions was 

* See 2 Ortolan Inst 470 ; 2 Pachta Carsos, § 180. 
^ 2 Ortolan Inst. 467—470 ; 2 Pachta CursoB, 122, &c. 
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into acHonea stricti jurisi bona Jidei and arbUrarue (Inst. lY. tit. 6, 
{§ 28 — 31.). This diyidon was of oeHones in Jm eondepta only ; it did 
not, properly speaMng, apply to those in factum concepta.^ 

Actions in personam^ were divided, according as their formula was drawn 
up with reference to the strict principles of the civil law or with reference to 
that and the notions of morality current at the time, into aetidnea strieH jurii, 
and acHones bona Jidei respectively. The formula in the latter class of actions 
differed from that in the former by the addition, in the inien^, of the words^. 

l&X FIDE BONA or UT INTBB BONOS BENE AGIEB 070BTET Or 'QUOD 

iEQUiUB HELitrs, Or of others to the like purport. Actions $irieti jurii lay 
for the purpose of enforcing the due performance of some obligation which 
was entirely one-sided, and the defendant, if he had any grounds of defence 
available by strict law, was compelled to state them in the formula by way 
of excepiio. Actions bona fidei^ on the other hand, were more used in case 
an obligation in the defendant was linked with some other obligation, arising 
out of the same transaction, and to be performed by the plaintiff ; moreover 
the defendant might avail himself of any righteous defence, without stating 
it in the formula by way of exceptio. 

Actions in rem (and they alone properly) ^ were, after the introduction of 
the important words Nidi eestitiTaT, called arbitraria, from the jussiu or 
arbitrium which, if performed, dispensed with the payment by the defendant 
1^ the sum in which he was mulcted ; the arbitrium was made according to 
what was proper, ex aqua et bono. 

The term arbUraria was afterwards applied indiscriminately to all actions,' 
in Fhich the defendant was ordered to do something, or in default pay a 
sum assessed. 

The above divisions may be thus tabulated — 

f in Jys concepts \ \bmaijidei. 

Aetionea < [in rem . . . arbitraruB, 

[ in factum conoeptce* 

NOTE TO § 6S. 

Interdiota. 

An interdict in the largest sense was an order issuing from the pnetor on 
the application of one party commanding some other to do or not to do 
certain acts. (Inst. IF, tit. 15, pr. & { 1.) In its stricter sense, an interdict 

* See, as to these actions, 2 Ortolan Initt. 471, kc ; 2 Padita CorSus, 119. 

>> 2 OrtolaD, 475, 478. 

« lb. 476. 

^ Tarn in rem quam in pernnam. Inst. IV . tit. 6, § 31. 
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was confined to a command of the latter description, a command to 
act being generally called a decretum. (Gains, IV. § 140. Inst. IV. tit. 15, 
{1.) An interdict, inter [duos «-] dictum, issued from tlie prsetor in the first 
instance ; ^ if obeyed, there was no occasion for any further proceeding, 
but if not obeyed, then the interdict, standing in the place of a formula, 
was referred to a judex who had to determine whether it should be obeyed 
or not.^ Gaius, IV. § 141. 

NOTE TO § 64. 

Beal and Personal Bights. 

By far the best examination of the nature of rights in rem and rights in 
personam, with which the translator is acquainted, is to be found in the second 
vol. of Thibaut's Versuche, p. 23, &c. From what is said in the text and in the 
note to $ 62 {ante p. xl.), the student will, it is hoped, be able to gather 
what is meant by these expressions as used by writers on the Eoman 
system of jurisprudence. 

2. 

The term real in English does not correspond with the Latin expression in 
rem, nor is the word personal equivalent to the phrase in personam. 
Land is the type of reality, and, if our early legal writers are consulted, it 
will be found that they always use the word real in connection with land. 
Beal actions were those which were brought for the recovery of land or for 
the protection of rights annexed to the ownership thereof.^ Eeal things are 
land and those incorporeal hereditaments which are annexed to the owner- 
ship of land.* The real representative is he, who on the death of a land- 
owner inherits his land. From denoting land and the rights annexed to its 
ownership the word real was also used to denote the extent of a person's 
interest therein ; and, so applied, those interests in land are real which are 
not limited in duration to a certain definite time, and which, upon the death 
of the owner in whom they reside, descend or are capable of descending 
(if they do not cease altogether) to his heir at law. Thus, real feuds were 
those which on the death of the grantee devolved upon his heir," and a 

* If a case was stated to which, according to the previously published edict, an 
interdict was applicable. 

^ Savigny, Becht des Besitzes, § 34, p. 447, &c. : Several precedents are given by 
Ortolan, in his Explic des Inst. vol. II. p. 628. Savigny*s work being translated into 
Ehiglish, the reader is referred to that book for further information as to interdicts. 
There is also an excellent article upon this subject in the Dictionary of Greek and 
Roman Antiquities. 

« Bract Lib. III. c. 3, § 3 & 4 ; Diversity of courts, in Home's Mirror, p. 301. 

' 2 Black. Com. c. 2 & 3 ib. p. 144 ; Feame*s Posthumous works, 8. 

• Cndg jus feudale, Lib. I. Dieg. 10, § 7. 

s 
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person's real estate was, in a case of doubt, held to be land wherein he had 
an interest capable of being inherited, and no other.^ At the present time 
this double signification of the word real is well established, and is the main 
cause of the difficulty which presents itself when an attempt is made accu- 
rately to define its meaning.^ Opposed to real is the word personal ; and, 
when applied to things, also the word chattel. All civil actions, all things 
are either real or personal. Nothing is or can be both so long as the words 
are used with reference to the same object. Each of these words personal 
and chattel is, however, ambiguous. That thing is personal, or a chattel, 
which ia not land or anything annexed thereto, and that right is personal 
which has a chattel for its object, or which, whatever its object, is limited in 
duration to a certain definite period, and, upon the death of the person in 
whom it resides, devolves, if it does not cease altogether, upon his executor 
or administrator. A term of years in land is at the same time both real 
and personal, real as regards what is holden, and personal as regards the 
duration of the right of the holder : hence its name chattel real, in which, 
as the reader will observe, each word has reference to a dififerent object. 
On the other hand, annuities, offices, kc., having nothing to do with land, are 
not deemed the less personal, simply because, on the death of him in whom 
they aire vested, they may descend to his real representative as such. A 
comparison of the legal with the equitable use of the expressions in question, 
would seem rather to add to than remove the confusion ; for, owing to the 
doctrines of conversion and the mode in which mortgages are regarded by 
courts of Equity, that which is at Law clearly real is often in Equity as 
clearly personal. Nevertheless, from the mode in which the words real 
and personal have long been used, it may be gathered that — 

1. As applied to actions, these words had reference to the thing sought 
to be recovered ; and not, except perhaps indirectly, to the extent of the 
right of the demandant.'^ 

2. As appHed to property, the words real and personal have reference as 
well to the object as to the extent of ownership : that only being real which 
is real in both respects, and that being personal which is either personal in 
both respects or in one respect real and in another personal. 

The term personal is also used to denote a right or duty vested in a 
person for some reason peculiar to himself, and therefore not transferrible to 
another, e.g. an office of trust, the liability arising from an assault, &c. 
Hence a further ambiguity in the word personal ; and it may be observed 



" Rose V. BartleU, Cro. Car. 292. 
*> See Austin Prov. Jur. appz. XLIV. 

'^ It muBt be remembered that damages alone were originally recoverable in eject- 
ment 8 Bl. Com. 200. 
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that the maxim actio personalis moriiur cum persona expresses a mere 
truism if the word personalis signifies personal in the sense now adverted to, 
and is, and always was, false, as being too general, if the word was simply 
opposed to realist 

NOTE TO § 70. 

Cononrrence of Actions. 

1. 
Under the title Concurrence of Actions German writers generally 

treat of those principles which regulate the extinction of one action by 

another. 

{ subjective. 
Concurrence ^ is usually divided into < C successive. 

(. objective < cumulative. 
( elective. 

Savigny ^ has, however, shown that this division is, to say the least, 

perfectly useless, and that the whole doctrine of concurrence of actions is 

reducible to a few simple principles of universal application. The question 

to be solved is how far does the co-existence of several rights of action 

interfere with each individually. Now, in order that the one may be in any 

way affected by the others, there must be something conunon to all, that is, 

there must be — 

1. Identity of event which gives immediate rise to them ; or 

2. Identity of form of action ; or 

3. Identity of persons by or against whom the rights of action can be 
made available ; or 

4. Identity of object, i. e. of the purpose, juridically considered, for 
which they are prosecuted. 

And Savigny shows that unless the identity is in the object of the 
actions, they do not interfere with each other, or, in other words, there is no 
true concurrence. But if several actions are identical in their object, then 
satisfaction in one is a bar to all the rest, upon the principle that the duty 
correlative to the rights of action is performed and extinguished, or, as 
expressed by Savigny,^ " that wliich a person has ahready obtained by action 
cannot be demanded in another action." 

Savigny considers the doctrine of concurrence of actions thus : he divides 
cases of concurrence into those in which the concurrence is 



* Com. Dig. AdministraHon (B. 18 & 14). 

^ See 1 Miihl. Pftnd. $ 140 ; Thibaut, $ 70 ; Mackeldey, § 198, who adda alternative 
after elective. 
« 5 Sav. Syst § 281, &c. 
•* Loc, cU, p. 209. 

s 2 
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1. Perfect — answering to the elective concurrence of others, and in which 
one action is totally excluded by success in another. 

2. Partial — in which one action is excluded by success in another, so far 
as the object of both is identical ; but, by having some further object, is 
maintainable for that. 

3. Apparent only and not real. 

He excludes from consideration, as falling under a different principle, those 
cases in which the mere election of one action excludes all the others ; i. e. 
he excludes all cases of, what Mackeldey terms, alternative objective 
concurrence. Consistently with his own principles Savigny is right, for in 
the cases under consideration, the person entitled has to choose, not between 
different modes of obtaining the same end, but between different ends to be 
obtained, and when he has exercised his option in this respect, his right to 
pursue any other end than that chosen is gone.* 

The doctrine of concurrence of actions is closely allied to that of the 
exceptio rei judicata ; the same consideration of identity of object enters into 
both, but into the latter the further consideration of identity of cause of 
action is important. 

2. 

The main doctrines of the English law upon this subject seem to be as follows : 

1. An act which amounts to felony cannot be made the ground of any 
civil judicial proceeding against the person conmiitting it, until he has been 
prosecuted for the felony.^ 

2. A person may at the same time proceed both at law and in equity 
against another to enforce two rights which, not being inconsistent, are 
distinct in their nature, although they arise from the same transaction.^ 

3. But, except in the case of a mortgagee, who may simultaneously 
pursue all the remedies open to him, ^ no person can at the same time 
proceed both at law and in equity to gain what is substantially the same 
object,* although if he fail at law, he may afterwards sue in equity.' 

4. Where at law several modes of proceeding are applicable to the same 
case, the person aggrieved may adopt which he likes, s If he is successful 

• See Puchta Pand. § 87; and his Vorlesungen I. 480, &c. ; Thib. Civ. Abb. 156, 7 ; 
Post, note to § 80 a. 

»» £x parte Elliott, 2 Deac. 179 ; Crosby v. Leng, 12 East, 409 ; Stone ▼. Marah, 
6 B. & C. 561 ; Wickhim v. Oa^nll, 18 Jur. 768. 

« Fervninga v. Humphrey, 4 Beav. 1. 

^ Bumell V. Martin, Doug. 417 ; CockeU v. Bcuxm, 16 Beav. 158 ; Paynter v. Carew, 
Kay, appx. 36 ; 2 Vea. S. 678; 1 Sch. & Lef. 176. 

 lUynMs v. NeUon, 6 Madd. 290 j Ambrose v. Nott, 2 Hare, 649 ; Orme v. Brough- 
ton, 10 Bing, 537. 

' Barker v. Smark, 3 Beav. 64 ; 2 Vein. 33. 

« Slade's ca., 4 Co. 92 b ; Com. Dig. Action (M). 
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he cannot, although discontented, resort to any of the others ; * nor can he 
if he is unsuccessful ; unless indeed his failure has left the merits of his case 
still unascertained.** 

NOTE TO § 71. 

Eflfoct of Death on rights to me. 

By the law of England, in case of the death of a person in whom, solely, a 
right or duty resides, his rights to sue and liabilities to be sued devolve upon 
different persons, viz., upon his real or his personal representative. 
Beal Sepresentative.— 1. An heir may sue- 
As For the recovery of property descended to him.° 

B. Upon a covenant running with land descended to hira, or relating to 
land which would have descended to him if the covenant had been per- 
formed.^ It is no objection that the breach occurred in the ancestor's life- 
time, if the effect of the breach is to damage the heir and not to diminish 
the personal estate of the deceased.® 

C. But an heir cannot, as mch, sue upon any contract not relating to 
land,' nor, except for injuries to the tombstones, &c. of his ancestors, for any 
tort.ff Those actions which have been held to lie for continuing nuisances 
and non-repairs, are only apparent and not real exceptions to the last part 
of this rule. 

2. An heir may be sued in respect of contracts annexed to lands descended 
lo him,** and also in respect of charges on such lands. Moreover, if 
expressly named with his ancestor, an heir may be sued in respect of that 
ancestor's contracts under seal, although not relating to land.* But heirs 
are in no case, as such, liable in respect of other matters ; nor are they in 
any case liable beyond the value of the land descended from the ancestor 
from whom the obligation is inherited.'' 

Personal Sepresentative.— 1. An executor or administrator may 
sue — 

A. For the recovery of any personal property of the deceased.^ 

• Per Lord Mansfield, 2 Burr. 1010. 

^ Com. Dig. Aelicn (I) to (L) ; Ferrer* a ca., 6 Co. 7 a. 
« Theloall Dig. Or. Wr. I. a 16, § 2, 4 ; Co. Lit 18 6. 
^ Sh. Touch, 176 ; F. N. B. 145 C. ; Com. Dig. Covt. (R 2.). 

• Kingdon v. Nottle, 1 M. & S. 864 ; 4 M. & S. 58 ; Jimes v. King, 4 M. & W. 188. 
' Theloall, loc. cit, § 6, where it is said to have heen formerly otherwise. 

» CoroeTCa ca., 12 Co. 105 ; Vin. Ab. Beir (Q). 1 Chitty Plead. 76. 
>» Spencer's ca., 6 Co. 16 ; Sh. Touch, 167 ; Vin. Ab. Heir (Q. 8.) (Q. 4.) ; HarUrCa ca,, 
3 Co. 116. 

i Shep. Touch, 167, 177, 178 ; Viu. Ab. Oblig. (0. 5.). 
k HarbeH'aca., 8 Co. 11 6; 2 Black. Com. 243. 

• Com. Dig. Administration (B. 13.). 
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B. Upon any contract made with the deceased and the bieach of which 
causes a loss to his personal estate.* 

C. For any injury to his personal property, diminishing the value 
thereof;^ for any injury to his real property committed not more than six 
months before Ms death ;^ and for an injury to the person of the deceased 
if it occasioned his death.^ But as to all other matters the old principle 
actio personalia moritur eum persona still holds good.® 

2. An executor or administrator may be sued upon all obligations of the 
deceased which arise ex contractu or quasi ex contractu,^ (except those in which 
performance by him in person is essential «) ; also for any wrong done by the 
deceased six months before his death, and affecting the real or personal 
property of another.^ But as to other matters the above maxim is still law.* 

Those cases in which the representatives of a person deceased can sue 
or be sued in respect of causes arising since his death, are not pertinent 
to the matter in the text (which relates merely to the surviving of remedies), 
and are therefore omitted here. 



NOTE TO §§ 72—76. 
See ante note to § 62, p. xxxii. 

NOTE TO § 77. 

Bennnciation. 

The reader will observe that, in the text, the renunciation by a person 
of rights vested in him is spoken of. Such a renunciation is not to be 
confounded with a disclaimer, by which a person refuses to accept rights 
others may wish to confer upon him. In English law books this dis- 
tinction is not always drawn, and cases are often brought together which 
relate some to one, and some to another, of these two different classes of 
acts. See Yiner's Ab. Disclaimer, The reason for this probably is that 
land vests in the alienee, &c., until he dissents ; so that when he dis- 
claims he in fact renounces a vested right.^ 

With respect to renunciation properly speaking, the effect of it depends 

• F. N. B. 146 D.; Shep. Touch. 176; Kingdon ▼. NoUle, 1 M. & S. 361 ; C^ambar- 
lain Y. Williamson, 2 M. & S. 408. 

«» 4 Ed. III. c. 7 ; 1 Wma. Ex. 669. 

«= 3 & 4 Wm. IV. c. 42, § 2. 

•» 8 & 9 Vic. c. 93. 

<■ See Broom's Maxims, 702. 

f Pinchon's ca,, 9 Co. 86 h ; Com. Dig. Administration (B. 14.) ; 2 Wma. Ex. 1464 ; 
3 De Q. M& & O. 646. 

« Cro. EL 653 ; 2 Wma. Ex. 1467. 

h 3 & 4 Wm. IV. c. 42, § 2. 

> See 2 Wms. Ex. 1470, et seq. 

^ Co. Lit. Ill a; Sh. Touch. 285. 
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upon what is renounced. Some rights, or apparent rights, are so accompanied 
by duties as to be wholly incapable of being renounced, e.g. the right (?) of a 
person to his own Ufe. There are other rights, or apparent rights, which exist 
solely in consequence of duties immediately imposed by law for the general 
welfare of the community, and such rights (?) are also incapable of being 
renounced.* All rights, strictly speaking, that is those which answer to 
relative duties (note 3 to § 1) can, however, if they are separable from the 
duties which usually accompany them, be renounced, either generally if 
the right is in rem (e.g. a dedication of a way to the public), or in favour of 
some particular person, namely the person in whom the correlative duty 
resides. This principle is usually expressed by saying quUibet potest renun' 
tiare juri jpro ae introducto.^ A renunciation in favour of a particular person, 
is commonly termed a release. A renunciation, if general, seems to require 
no particular formality,^ but a release, which is in fact a transfer operating 
by confusion, requires in some cases (depending upon the nature of the right 
released) to be evidenced by a formal deed.^ 

The effect of a release ia general words will be found stated in Lit. § 508 
to 513 and Com. Dig. Release (E.) 

NOTE TO § 78. 

Alienation, 

The power to alienate is so essential to ownership that, except in a few cases 
not falling under any one general principle, a proviso or condition to restrain 
alienation is treated as of no avail. ^ Nevertheless, there are many rights 
which by their nature are not alienable at all, ^ (e. g. the right of au officer 
to his full or half-pay) whilst there are others which are transferrible in 
equity, but not at law s (e. g. debts). Upon principle, and upon the 
authority of the many cases to which the reader will be led by referring to 
the sources mentioned in the notes, the general doctrines relatiag to the 
transfer of rights and duties by the act of him in whom they reside may be 
stated as follows — 

I. Duties, if 

1. Absolute, cannot be aliened at all. 

2. Belative, can only be aliened with the consent of those in whom the 

• See 2 Vea. J. 227; Lee v. JUad, 6 Jur. 1026, S. C. 5 Beav. 881 ; per Pollock, 
C. B., in Barhat y. Allen, 7 Ex. 609 ; R,y. Smith, 17 Jur. 24. 

^ As to which see Broom's Max. 546. 

« See T&umson y. Tickell, 3 B. & A. 31 ; Doe v. Smyth, 6 B. & C. 112 ; R. y. Lloyd, 
1 Camp. 262. 
** See 2 Add. Con. 1178, &c. ; Shep. Touch. 320. 

• Lit. § 360 &c ; Ware y. Cann, 10 B. & C. 433 ; Rochfort y. Hackman, 9 Hare, 476. 
' See the cases cited in 2 Wh. & Tud. L. C. 590. 

' Sh. Touch. 240 ; Co. Lit. 214 a ; Row y. Daweon, 1 Vea. S. 831. 
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correlative rights reside ; and even then the transaction does not amount to 
a transfer of the existing duty, but to the extinguishment of it, and the 
creation of another entirely new, though similar, duty.* 
II. Eights, if 

1. in rem, are alienable both at law and in equity if vested, ^ and, if their 
object belauds, tenements, or hereditaments, even if not vested.^ 

2. in personam, 

A. arising ex contractu or quasi ex contractu, are alienable in equity, ^ but 
not at law, « except 

a. The contract relates to land, and is annexed to an interest in it which 
has been itself transferred. ' 

b. In the case of bills of exchange and bank-notes. ^ 
(?. By virtue of special statutes.^ 

B. Arising ex delicto or qtuiai ex delicto, are not alienable either at law 
or in equity.^ 

But the above principles are qualified by the following : — 

No right which, by its very nature, is personal to him in whom it resides, 

is capable of being aliened by him to another.^ 

A mere right to litigate cannot, as such, be transferred to another either 

at law or in equity.^ 

NOTE TO §§ 79, 80. 

Void Transaotions. 
1. 
A transaction forbidden by law is clearly void, i. e. it cannot be permitted 
to have the effect intended, or any similar effect. °* But it is by no means 
true that a void transaction has no effect, for not only may it subject the 
parties to it to pains and penalties, but it may render void another transac- 
tion itself lawful, but inseparably mixed up with the first ; it may also give 

'^ See 2 Add. Con. 1108 et seq. 

^ Com. Dig. Amgnmemt (A) and Grant (C) : Shep. Touch. 238. 

« 8 & 9 Vic. 0. 106, § 6. 

♦* Bow V. Dawson, 1 Ves. S. 331. 

« Com. Dig. Aaaignment (C) and Ghxmt (D) ; Shep. Touch. 240. 

' 1 Wms. Saund. 240, &c. ; 32 Hen. VIII. c. 34, § 1. ; 1 Ch. PL 18 ; Spencer's ca., 
1 Sm. L. C. 22. 

f MiUer v. Race, 1 Sm. L. C. 250. 

^ See 1 Wms. Saund. 210, note a. 

» Com. Dig. AssignmefiU (C. 1) ; 1 Chitty PI. 75. 

^ Com. Dig. Oficer (C) ; Dignity (E) ; Vin, Ab. AssigmneiU (D). 

' See Com. Dig. OrarU and AssignToent ; Prosser v. Edmonds, 1 T. & 0. Ex. 481 ; and 
the heads Maintenance and Champerty in the books on Criminal Law, &c. 

"* See BarUett v. Viawr, Carth. 252 ; Chitty on Contracts, c. 4., and the note to 
CoUint v. Blantern, 1 Sm. L. C. 168 ; 1 Wms. Saund. 309 et seq. 
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rise to a right in per3<mam available against the wrong-doer and which he 
cannot resist on the ground that what he did was void.* 

In determining what acts are and what are not void on the ground 
that they are contrary to the provisions of a statute, it is important to 
discover whether the intention of the legislature was that the acts in question 
should be void, or that they, remaining valid, shoidd give rise to conse- 
quences which, in the absence of the statute, would not have flowed from 
them. Much, of course, depends here upon the particular wording of the 
statute in question, but it has been held that 

1. The annexation of a penalty to transactions does not render them void, 
if the penalty is annexed solely for revenue purposes.^ 

2. The annexation of a penalty, not solely for revenue purposes, is alone 
sufficient to make a transaction void ; because a penalty implies a prohibition.^ 

3. The non-observance of formalities merely directed by a statute to be 
observed, does not render a transaction void.^ But whether a statute is in 
this respect directory or not, must, in each case, depend upon the language 
and intention of the legislature.^ 

2. 
That a person cannot recover back money paid by him in pursuance of an 
illegal contract is laid down by Wilmot, C. J., in Collins v, Blantem, 1 Sm. 
L. C. 165. See also 2 Smith L. C. 297, &c. 

3. 
As to the msamiquodab initio non valet, in tractu temporis non convalescit, 
see Broom's Maxims, 132. 

4. 
For instances of transactions, in part valid and in part invalid, see 
Kerrison v. Cole, 8 East, 236; FhiUpotts v. FhUlpotU, 10 C. B. 85 ; Lane 
V. Horlocky 1 Drew. 587 ; Barrington v. Uddell, 2 De G. Mc. & G. 495 ; 
3 E. & B. 33. 

5. 
The doctrine in the text called convereio actm juridici seems to corre- 
spond with the principle of our own law that where parties to a transac- 

* Catchpole V. AmbergaU RaU. Co., 1 E. ft B. Ill ; RobimviCi ca., 2 De O.Mc. & G. 517. 

^ StDan y. Bank of ScoUwnd, 2 Mont. & Ayr. 661 ; Johnion v. Hvdaon, 11 East, 180. 
Of course, if the object of the legislature is to forbid an act^ the imposition of a 
penalty which is to be applied to increase the revenue does not render such act 
legal. See Smilh v. Mawhood, 14 M. ft W. 452 ; Taylor v. The CrovnOand Cfaa 
Co., 18 Jur. 913, Ex. 

« BartleU y. Vinor, Garth. 252 ; and the two cases last cited. 

•• R. y. Birmingham, 8 B. ft C. 29 ; Notodl v. Mayor of Worcester, 9 Ex. 467 ; R. v. 
St. Mary Magdalen, 2 E. ft B. 809 ; Stansfeld v. HellaweU, 7 Ex. 878 ; Fagg v. Nudd, 
3 E. ft R 650. 

« See 1 Smith L. C. 170. 
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tion wishing to carry out a legal and dearly-expressed intention have, 
nevertheless, proceeded so to do in a mode which is inadequate, that mode 
will, if possible, be treated as some other which is adequate. Quum qw)d 
ago non valet ut ogam valeat quantum valere potest. See Stapilton y. 
StapiUon, 1 Atk. 8 ; Thompson v. Attfield, 1 Vem. 40 ; Bigden y. FalUca, 
2 Ves. S. 252 ; Thome v. Thome, 1 Vem. 141 ; Stansfeld v. HeUaweU, 7 
Ex. 373; Shep. Touch. 511, 514; 1 Prest. Ab. 312. 

NOTE TO § 80 A. 

Altematiye Duties. 

1. 
In case of an alternative duty, the person entitled has a right to this or 
that, but at the option of the person obliged. In the case of the simple duty 
mentioned in the text, the person entitled has a right to performance in one 
definite way only ; but the person obliged, by virtue of some beneficium, is 
entitled to set up as a defence to an action founded on that right, some 
other performance, which, however, his opponent had in no sense a right to 
require. Hence, if the duty is alternative and the person entitled claims 
performance in one way exclusively, or if, the duty being single, he claims 
performance in the alternative, viz. either of that to which he has a right, 
or of that which the person obliged has a right to substitute, the claim will 
be too extensive and must fail. See § 33 Inst, de act. (4. 6). Braun Eror. 
§ 84. Pothier Oblig. § 244 ; also Fenny v. Porter, 2 East, 2 : E. v. The 
South Hast. EaiL Co,, 17 Jur. 901. 

2. 

If A. being bound to pay B. 50^., or give him a horse, by some excusable 
mistake does both, A. can have back which he likes ; for the very object of 
the condictio indebiti is to rectify the consequences of mistake. This view is 
supported by the authority cited in the text, although some writers, relying 
on L. 26. § 13, de condict. indeb. (12. 6), are of a different opinion. 

Where a joint duty is doubly performed more difficulty arises. Suppose 
A. and B. are jointly bound to pay C. hOL or give him a horse, and by some 
excusable mistake both discharge the obligation ; two cases are then possible, 
viz. : — 

1. A. and B. discharge the obligation at different times ; then clearly the 
last in point of time can recover back what he parted with« for there was not 
any obligation for him to discharge. 

2. A. and B. may at the same time discharge the obligation by giving G. 
both the money and the horse. C. is in this case clearly entitled to retain 
either the whole of the money or the whole of the horse, ^d cannot therefore 
be compelled to make restitution pro rata, and the law Cod. de cond. indeb. 
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(12. 6), decides that he has the option to retain which he likes, and, also as 
he likes, to make restitution to A. or B. [Braun Eror. § 84.] 

3. 

By the EngUsh law, as by the B,oman, unless there is some reason to the 
contrary, a person obliged by contract or otherwise to do this or that, can do 
which he likes, the option being with him.* 

Apparent but not real exceptions to the rule are the following ; — 

1. In case of an alternative legacy the option is with the legatee ; his 
benefit being the main object of the testator.^ 

2. The option as to which of several remedies a person will pursue rests 
with him.^ There is not here any alternative duty but one duty with 
several modes of enforcing its performance. 

3. A duty, the non-performance of which gives rise to a liability of a 
penal nature, confers no option on the person obliged. See post note 
to § 81. 

Whether the option is with the person obliged or with the person entitled, 
when it is once declared a change of mind is not allowed.^ 

As to alternative duties, performance of which in one way becomes 
impossible, see Com. Dig. Condition (K. 2). 

NOTE TO § 81. 

Penalties. 

A person bound under a penalty to do or forbear, cannot at his option 
pay the penalty, and so release himself from his duty. The penalty, whether 
imposed by law or by agreement, is regarded merely as an additional security 
for due performance.^ On the other hand a person who undertakes to act 
in a certain way, and, if he does not, then to pay a sum of money as 
liquidated damages^ is under an alternative duty, and can at his option act as 
agreed or pay the money.' 

A penalty imposed by agreement, being looked upon merely as an 
additional security for the damage to be really incurred in case the agreement 

» Woodw<Krd v, QyUsy 2 Vem. 119 ; Rdbimon v. R6bin9on, 1 De G. Mc. & Q. 247 ; 
R. V. The SwUhrEasttm Railway Co., 17 Jur. 901 ; LayUm v. Pierce, 1 Doug. 16 ; 
Pemy v. Porter, 2 East, 2 ; Co. Lit 145 a. 

^ Haggar v. Neatby, Kay, 379. 

<" 4 Co. 95 a. 

** 1 Doug. 16 a note ; R. v. JBungerford Market, 4 B. & Ad. 827 ; see Simpion y. 
Ingham, 2 B. & C. 66; Com. Dig. Awnuity (C). 

« See BaHlett v. Vintn^, Carth. 252 ; ChUliner v. ChiUiner, 2 Yes. S. 528 ; Ifardy y. 
Martin, 1 Cox, 26. 

' Woodv>ard v. Cfyles, 2 Vern. 119 ; Sainter y. Ferguson, 1 Mc. & G. 286 ; 4 Burr. 
2228. 
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is not duly observed, can only be enforced to the extent necessaiy to 
compensate the damage actu^y resulting from a breach of the contract.^ 

As to what stipulations impose penalties, and what amount to undertakings 
to pay liquidated damages, see Kemble v. Farren^ 6 Bing. 141, andChitty on 
Contracts, chap. 6. 

NOTE TO § 83. 

Eztmg^aiahmeat of Biglits. 
1. 

The doctrines of confusion, extinguishment, and merger of rights and 
duties, all depend upon the simple principle, that when a right and its 
correlative duty both reside in one and the same person, each destroys the 
other. As an example of this, and to illustrate what is said in the text as 
to several rights meeting in the same individual — Suppose a person having 
a right of way over a field to become the owner of the same field ; the 
right of way, restricting the rights of ownership, as it woidd if vested in 
another person, ceases to have any existence as such, and is merged or 
extinguished in those rights which are then of course no longer restricted by 
the extinguished right. 

Another maxim is, that an accessory follows the fate of its principal. 
If, consequently, in a case of suretyship a creditor succeeds to his 
debtor, the principal debt is extinguished and the sureties are released. 
[Froben, § 85.] 

2. 

The above principles are constantly met with in our own jurisprudence, and 
will be found illustrated in Yiner's Abridgment, title Extinguishment^ and 
in the celebrated essay on merger, forming the third volume of Mr. Preston's 
Treatise on Conveyancing. 

When a right and its correlative duty meet in the same person in different 
capacities, mutual destruction is not necessarily the result.^ The remedy 
by which the right is ordinarily enforced, and that alone may be affected, as 
in the case of a creditor who is appointed his debtor's executor. 

There is a class of cases in which^ without any confusion of rights and 
duties, a plurality of rights gives rise to a merger of some of them. The 
principle may be stated in some such way as the following : Of several 
rights which have the same object, and which are not related to each other 
as piincipal and accessory, that which is " of a higher nature " merges that 

» See Sloma/n t. Walter, 1 Bro. C. C. 418, and the note thereto in 2 Wh. & Tud 
L. C. 786; 8 & 9 Wm. III. c. 11, § 8; 4 & 5 Anne, c. la §§ 12 & 13; 1 Wma. 
Saund. 67. 

^ See § 108 and note thereto ; Yin. Ab. Exting. B. 
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which is of a lower nature.* For example, a bond merges a simple contract 
debt for which it may have been given,^ and a judgment, of a court of record, 
merges the cause of action upon which it has been obtained.® The last 
doctrine is evidently capable of being supported upon the salutary principle 
nemo debet bis vexari pro eadem catisa ; but it is usually rested upon the 
more technical ground nbove stated. Hence it is held that the judgment 
of a foreign court, not beiug of a " higher nature " than the cause of action 
on which it is founded, does not merge it.^ What the true reason for 
the higher-nature principle is, remains obscure ; but it would seem that the 
principle is one which rather aflfects the remedy of which the person entitled 
may avail himself, than the existence of his original right.^ 

NOTE TO § 84. 

Conenrrenoe of Siglitf. 
1. 

• When several rights which cannot all be fully exercised are vested in 
several persons, their competition gives rise to difficulties which most Conti- 
nental writers have attempted to solve by relying upon principles applicable 
to privilegia alone. It will be observed that those cases only in which 
there is nothing special to determine which right is to be preferred to the 
other, are, strictly speaking, cases of collision ; so that the real difficulty is 
reduced to the cases falling under the head 3 B 6 in the text. If the 
collision is indirect, i. e. if A. and B. both have rights to one and the same 
thing, and that thing is divisible, the right of each can be restricted until 
both are satisfied, as is done every day where there is a competition of 
creditors whose demands abate pro rata and are paid to the fiillest extent 
possible. But if the collision is direct, i. e. if A. has a right against B., and 
B. a similar right against A., no process of halving can lead to any satisfactory 
result ; for if A. is to have half only of his right as against his equal oppo- 
nent B., the latter must of course have half of his right against A., and 
then the matter rests essentially aa before. When, therefore, nothing can be 
gained by division or abatement pro rata, both rights are brought to a 
standstill, and neither is exerciseable.^ This is generally expressed by snying 
jtrioilegiatus contra aqtie privilegiatum non privilegio suo sed jure communi 

* HiggeriB ea., 6 Co. 44 b ; Owen v. ffotnan, 3 Ma & G. 378 ; Vaughan v. Vafider»- 
Ugen, 2 Drew. 289. 

•» Price V. MmUon, 10 C. B. 661 ; Schack v. Anth(yMf, 1 M. & S. 572. 
« Higgen^s ca. ubi tup. ; Atutin v. MiUSf 9 Ex. 288. 
•» Hall V. Order, 11 East, 118. 

• See re Oriffith, 3 De G. Mc. & G. 174 ; HoohpayUm v. Bimdl, 9 Ex. 279 ; 1 Chitty 
Plead. 116; Drake v. MitcfieU, 3 East, 251. 

' See § 84 n. «. 
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vtitur. In some cases, however, it is by the Boman law allowable to decide 
the question by lot, as is stated in the passages cited in the text.* [Froben, 
§ 86.] The reader will find this subject examined at length in 2 Thibaut's 
Vers. p. 242, &c. 

2. 

In consequence of our system of civil jurisprudence being composed of 
two different sets of doctrines known as Law and Equity, nothing is more 
common than to find legal and equitable rights in manifest conflict with eadi 
other. The legal right, i.e. that right which is founded upon so much of our 
jurisprudence as is emphatically called Loao^ is paramount in Westminster 
Hall, whilst the equitable right, i.e. that right which is founded upon so much 
of our jurisprudence as is called Equity^ is supreme at Lincoln's Inn. As it 
often happens in other cases, so here ; the result of this conflict is a state of 
things by no means so prejudicial as might at first be supposed, and what- 
ever difference of opinion may exist as to the machinery by which the 
practical result is obtained, it may perhaps be considered doubtful whether 
the wants of the English are worse supplied by law and equity together than 
the wants of other people are by a system of jurisprudence free firom such 
antagonistic forces. 

With respect to the collision of rights, the following appear to be the main 
principles observed in this country :— 

1. Qui prior est tempore potior est jure is a doctrine which both at law 
and in equity decides between persons who, in other respects, stand upon 
equal ground.^ 

2. In courts of law, equitable rights, although not wholly ignored,^ cannot 
be actively or passively enforced.* 

3. In courts of equity, it is held that where there is equal equity the law 
must prevail, or, as another writer has it, ** law and equity both, shall 
prevail against equity only."* 

4. Another and very sensible principle, confined however to courts of 
equity, is, that where there are several creditors of the same person, and some 
of them can only proceed against part of his property, whilst others can 
proceed not only against that, but also against some other part, the latter 
persons must first proceed against that part against which the former cannot 
proceed. This is what is called marshalling securities or assets.' 

• § 84, n. X, 

i> Broom's Maxims, 260 ; Bice v. Rice, 2 Drew. 73. 

« BoddingUm v. CaOelli, 1 E. & B. 66, 879 ; Clote v. PhippB, 4 Man. k Gr. 586. 
1 EdiDords y. Lowndes, 1 E. ft B. 81 ; Pardoe v. Prioe, 16 M. ft W. 451 ; Wake ▼. 
Tinkler, 16 East, 86. 
' Grounds ft Bud. 174; see 1 Story Eq. Jar. § 64 c; 1 Fonb. Eq. 321. 
' See 1 Story Eq. Jur. c. 13; Aldrich ▼. Cooper, 2 Wh. ft Tud. L. C. 49. 
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NOTE TO § 86. 

Conditions. 
1. 
Something or other is essential to every transaction ; in other words, in 
every transaction there is something or other without which the transaction 
is itself inconceivable. In a sale, for example, there must be something sold 
as well as a price. If therefore transactions are to be divided into con- 
ditional and unconditional it is evident that what is, by the very nature of the 
transaction, essential to its existence cannot be called a condition : if it be, 
all transactions are necessarily conditional. In order to make any such 
classification, the term condition must be confined to some event naturally 
unessential to a transaction, but on the happening of which event the trans- 
action is nevertheless made to depend. pFroben, § 88], and see Plow. 25. 

2. 
For the English law of conditions the reader is referred to Sheppard's 
Touchstone, c. 6 : Littleton's Tenures, c. 5, and Coke*s Commentary on it ; 
Perkin's Profitable Book, c. 2 ; and the title Condition in Comyn's Digest, 
and Bacon's and Viner's Abridgments. In Feame's well-known Essay on 
contingent remainders, one branch of the subject is discussed with a 
learning and ability which needs no comment here. The student shoidd 
however bear in mind that in consequence of the very limited meaning given 
to the term condition by many old writers on real property law (viz. an event 
on the happening of which the grantor or his heirs could re-enter on land 
previously parted with), much that is said by them is calculated rather to 
obscure than illustrate the nature of conditions in general. 

NOTE TO § 87. 

Conditions precedent, subsequent 

1. 
The division of conditions into precedent and subsequent, has reference 
to the right affected. A condition, precedent with reference to the right to 
be newly acquired, is subsequent with reference to that which must cease on 
such acquisition; and a condition, subsequent with reference to the right to be 
defeated, is precedent with reference to that which is then to revest. When 
therefore conditions are divided into precedent and subsequent, it must be 
remembered that the division is not absolute, every condition being in fact 
both, but relative to the right which it is most important to consider ; a 
condition being precedent or subsequent according as the acquisition or loss 
of that right depends upon it. The same principles exactly apply to both 
kinds of conditions, although the results are very different. This difference 
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is however in all cases due to the fact that a condition precedent affects the 
transfer of a right in the first instance, whilst a condition subsequent has no 
effect whatever upon the original transfer, but solely upon the re-transfer. 
See Thibaut Civil. Abh. No. 17. 

2. 
The doctrines relating to conditions precedent and subsequent were 
discussed at great length in the recent case of Egerton v. The Earl of 
Brownlow, when on appeal in the House of Lords (18 Jur. 71.) and in the 
case of Scott v. Tyler, 2 Bro. C. C. 431. 

NOTE TO § 88. 

Possible conditions. 

Conditions are generally divided into two classes, according as the person 
whose rights are to be affected by them can or cannot himself perform 
them. The ordinary course of nature is looked upon as sure to continue ; 
so that a condition, capable of performance upon that supposition only, 
belongs to the first class and not to the last. The last class may be divided 
into those, performance of which is wholly independent of the will of the 
person to be affected, and into those, to a greater or less extent, but not 
(even on the above supposition) wholly dependent on him.^ So that we have 

as stated in the text 

,.,. ( potestativcR, 
conditionea )^ ^ , 

1 . . .. \ casuaieii. 

K rum potestcUiwR, < . . 



NOTE TO § 89. 

Derisofy conditions. 
For instances of a conditio derisoria, or as we call it a brutum Julmen, 
see the cases where marriage has been attempted to be restrained, Barvey v. 
Aston, 1 Atk. 361, and the note there ; Scott v. Tyler, 2 Wh. & Tud. 
L. C. 89, and the great case of Egerton v. Broumlaio^ 1 Sim. N. S. 464, and, 
on appeal in the House of Lords, 18 Jur. 71. 

NOTE TO § 90. 

Effect of conditions. 
1. 
In the language of the Eomans ^ conditio pendet — so long as the event has 
not happened but may still happen ; 
existit — when the event has happened (as explained in § 90 (II.)) ; 
deficit — when the event cannot happen. 

• Froben, § 90. 

»» Mackeldey Lehrb. § 171. 
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With the qualifications mentioned in the text, it is laid down that after 
performance of a condition the contract to which it was annexed is to be 
considered as having been unconditional from the first. Although therefore 
if the condition is precedent, an alienor has plenum ju9 until the condition 
happens, when it does happen the circumstances are a posteriori wholly 
altered. If the condition is subsequent there is still more reason for the 
doctrine, for the whole object of such a condition is, in a given event, to place 
the alienor in the same position as he was in before. [Froben, § 92.] 

2. 

Nothing is more clear than that when a grantor reenters upon the 
happening of a condition subsequent, he is in as of Ms old estate, and is not 
bound by any mesne incumbrances, &c.* Moreover it is laid down that he 
who is to have a thing on the happening of a condition precedent is to take 
it in the state in which it was when the condition was annexed. His title 
has relation back to that time.^ But on the other hand it is nowhere stated 
that the right acquired or reacquired on the happening of the condition 
relates back so as to deprive the person in whom the right was previously 
vested of the profits derived by him, whilst he was merely enjoying that 
right, and it is apprehended that in no case is such the law.^ 

3. 

Notwithstanding the general principle that where a duty is to arise only 
on performance of a condition, it cannot be enforced until after such 
performance, it is a well established rule of law, that where a condition has 
been partly performed and a defendant has received a benefit thereby, he 
cannot, if sued for non-performance on his part, defend himself upon the ground 
of the incomplete performance of the condition by the plaintiff. In such a 
case if the defence suggested were to prevail, the defendant would obtain a 
benefit for nothing, and to avoid so unfair a result his only right is to seek 
compensation in respect of so much of the condition as is not performed.^ 

NOTE TO § 91. 

Impossible conditions. 
1. 
It is not unusual to say that impossible conditions are void.' If this were 

• Lit § 358; Co. Lit. 202 a ; Shep. Touch. 154. 
»» Sh. Tench. 155. 

< See ffughes v. TTionuu, 13 East, 474 ; and QoodiiiU v. Newman, 3 Wils. 526, 
where hein presumptive are eald to be entitled to the rents received by them after 
their ancestor's death and prior to the birth of a posthumous heir. 

^ Compare the note to Pordage v. Cole, 1 Wma. Saund. 820 d, with Orave» v. Leffg, 
9 Ex. 709. 

• Shep. Touch. 182, 183 ; Vin. Ab. Crmd^, V. (C. a.) (D. a.). 

T 
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Btrictly speaking correct, such conditions would produce no efPect, which is 
not the case. For — 

A. Affirmative impossible conditions, 

a. the impossibility of which is of a physical nature, postpone for ever the 
right which is to arise on their fulfilment. Such conditions, if precedent, 
leave matters as they are, and, if subsequent, render the right intended to be 
defeated whoUy unconditional.* 

h. the impossibility of which is juridical only, arising from the unlawful* 
ness of the event which is to happen, have the same operation. Until the 
event occurs the condition is not in any sense fulfilled, and when the event has 
occurred notwithstanding its illegality, the unlawfulness of the event 
necessarily prevents its taking effect in the mode intended.^ Where the 
fulfilment of the condition is not unlawful, although the condition is so, e.g. a 
condition not to marry, the condition does not belong to the present 
class. 

B. Negative impossible conditions offer more difficulty. First, it is to 
be observed that, by a negativeimpossible condition, is meant, one which Lb 
fulfilled by the forbearance from or non-happening of an event which cannot, 
or should not occur. 

a. If the event is one which, physically speaking, cannot happen, the 
condition is fulfilled as soon as annexed, and cannot therefore operate by 
way of postponement. But such a condition may, if obviously at variance 
with the intention of the person imposing it, be wholly left out of conside- 
ration. 

b. If the event is one which, legally speaking, ought not to occur, its 
actual occurrence is ex hypothesi a breach of the condition ; for this is only 
fulfilled by non-occurrence. Hence, so long as occurrence of the event is 
in fact possible in the manner and form in which it is not to occur, so long 
must such a condition be deemed unfulfilled, and, unless derisoiy, produce 
the usual effect of postponement. 

In attempting to apply these principles, the student must not confound 
with impossible conditions those which, although iUegal, do not in fiict 
belong to the negative or to the affirmative impossible class. E. g. con- 
ditions not to alien, not to marry, &c. which are illegal, not because to alienor 
to marry is so, but because restraints on alienation and marriage are against the 
policy of the law'; such conditions are fulfilled, neither by any illegal act, for 
forbearance to alien or marry is not illegal, nor by forbearance from an 
illegal act, but by forbearance from one in every way legal. Even these con- 
ditions are not void; for where they are not mere hruta fulmina (which often 

• Co. Lit 206. 

^ See in addition Com. Dig. Ciyndn, (D. 1. 3. 7.) 



§ 91—92.] CONDITIONS. Ixiii 

depends more upon the form in which they are expressed than on the end to 
be attained *) they have the ordinaiy effect of possible conditions.^ 

2. 
Conditions may be possible when they are annexed, and yet become 
impossible before fulfilment. The following cases are all that are here 
oonceiyable. The impossibility may arise — 

A. Independently of the will of any of the parties interested ; namely : 

1. By what is called an act of God; or 

2. By the act of some third person. 

B. By the act of the parties interested, viz. : 

1. Of him who is to suffer by the non-fulfilment of the condition ; or 

2. Of him who is to gain by that event. 

C. By a combination of two or more of the above. 

An examination of all these possible cases will lead to the following 
results, namely : 

1. Where fulfilment becomes impossible by the act of the party to be 
benefited by non-fulfilment, the condition is deemed fulfilled. <^ 

2. In all other cases the condition is not fulfilled, and operates accordingly.^ 
8. Where fulfilment of a condition is, at any moment, impossible, in con- 
sequence of the act of the party to perform it, the condition is then deemed 
unfulfilled, and operates accordingly, although the impossibility mi^kt cease 
so as to render fidfilment at the time appointed possible.® 

3. 
The two propositions in the text at the end of this section (91) depend 
upon the simple doctrine that, whilst no honourable man will stipulate for a 
pnemium virtutis for abstaining from doing wrong, there is no reason why a 
person should not bind himself to pay a penalty in case he does that which 
is unlawful. [Froben, § 93.] 

NOTE TO § 92. 

Performance of conditions. 
With respect to the fulfilment of conditions, 

1. It is clear that both at law and in equity performance according to the 
intention of the parties is all that is in fact necessary.' 

• Brandon v. RoUnswi, 18 Ves. 429 ; Rockford v. Houikman, 9 Hare, 475 ; Co. Lit. 
206 &. 

»» See Egerton v. Broumlow, 1 Sim. N. S. 464, and 18 Jur. 71 ; Scott v. Tyler, 2 Wh. 
k Tad. L. C. 80, and the note there ; Co. Lit. 206. 
« Co. Lit. 206 b, 207 a; Com. Dig. Cond. (L. 6.). 

• Shep. Touch. 133, 157 ; Co. Lit 206 a ; Com. Dig. Oond. (D. 1.) (L.). 

• Lit. § 855 -358, and Coke's Com. thereon ; Ford v. TUey, 6 R A C. 825. 

f Shep. Touch. 139, 140 ; Co. Lit, 219 b ; Com. Dig. Cimd. (G. 14 .) Tracey v. Law- 
rence, 2 Drew. 408. 

T 2 
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2. K the condition is disjimctive, performance in any one of the ways 
appointed is sufficient.^ 

8. Courts of Equity, in order to ascertain the intention of the parties, look 
more to the nature of the transaction than to the words in which the 
intention is expressed ; whilst Courts of Law adhere more closely to the latter. 
Hence, whenever a condition is obviously annexed solely for the purpose of 
securing payment of a sum of money to one of the parties to the contract 
imposing the condition, if the money is not paid precisely at the time 
fixed, relief against the strictly legal consequences of the breach can be 
obtained from courts of Equity upon payment of the money with interest.*' 
But, as such relief is against consequences flowing from the breach of a 
contract deliberately entered into, the tendency is rather to restrict than to 
extend the cases in which the courts of Equity interfere. 

NOTE TO § 93. 

Time. 

A limitation of time (dies) is distinguished from a condition by being 
certain. A condition, as we have before seen ($86, and note thereto), is an 
uncertain event upon the happening or not happening, of which, rights are 
made dependent. Dies denotes either a day certain, or an event sure to 
happen, although it may be doubtfrd when. The most obvious consequence 
of this is that, whilst a condition postpones the acquisition (or, as the 
case may be, re-acquisition) of a right, a limitation of time does not affect the 
vesting of a right but only its enjoyment.® 

The application of the terms dies cedit and dies venit is clearly stated by 
Ulpian (Dig. L. tit. 16, 1. 213). Dies cedit denotes that a right is vested; 
dies venit denotes that it is now exerciseable. Hence, dies cedit et vemi 
denotes a right vested in possession ; dies cedit sed non venit denotes a right 
which is vested, but the enjoyment of which is postponed; and dies nee cedit 
nee venit denotes a right which is not vested, but is wholly contingent. 

NOTE TO § 94. 

Computation of Time. 

In Co. Lit. 134 b et seq, ; 2 Black. Com. 140, and Com. Dig. Ann, 
& Tenijps, the student will find the English law respecting the computation of 
time. In this place it is only necessary to remark that, 

1 . In computing periods of time, fractions of days are either omitted 

• Shep. Touch. 188, 189 ; Co. Lit 225 a. 

* 2 Story Eq. Jur. c. 84 ,• Peachy v. Somerset, 2 Wh. k Tud. L. C. 774 : -TO/ v. 
Barclay, 18 Ves. 56; Beyndds v. Pitt, 19 Ves. 184. 

« See 8 Sav. System, § 125. 
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from oalculaiioti altogether, or are counted as whole days, according to 
cmmmstances.^ 

2. Except as between the crown and a subject,^ eyents which happen on 
the same day (be it an ordinary .day or a fictitious day) are deemed to happen 
according to their actual priority. <* 

3. That priority will be attributed to simultaneous acts which is necessary 
to giye effect to the intention of the parties to them.^ 

4. Whether the first and last days of a period of time are to be taken both 
indusively or exdusiyely, or whether one of them only, and which, is to be 
included, is, in erery case, a matter of intention, and where this ia not wholly 
free from doubt, the construction, ui res magis tdleat quam pereaty will be 
adopted. * 

No other principle than this can be deduced from the reported decisions, 
which are yery conflicting. Upon the whole, howeyer, it seems that in cases 
of doubt 

1. The tendency \a to exclude from computation the day from which a 
period of time is to be reckoned, and to include the day on which an act has 
to be performed.' 

2. Both days are yery rarely included.^ 

3. But are not infrequently excluded.^ 

Sunday is reckoned like any other day ; and an act which is yalid only 
if done within a certain number of days, the last of which is a Sunday, must, 
if illegal if done on that day,^ be performed at latest on the Saturday 
preyious.*^ 



NOTE TO §§ 97—99. 

Delay. 

The delay spoken of in the text is delay in the performance of a duty, and 
not delay in the exercise of a right. In order that there may be delay of 
the kind in question, a time must be fixed for performance, and that time 

• Co. Lit. 135 6; 5 Co. 1 a ; A v. St. Mary Warwick, 1 E. & B. 816. 
*> R. ▼. Edfoarda, 9 Ex. 32. 

« Whitdker v. Wisbeyt 12 C. B. 44, where the question was much discussed. 
•> Digg^s ca., 1 Co. 174 6 ; FitzwiUiam'a co., 6 Co. 88 6. 

• Pugh V. The Duke of Leeds, 2 Cowp. 714 ; R v. Stevetu, 5 East, 244 ; Letter ▼. Oar- 
land, 15 Ves. 248 ; Wilkinson v. ChuUm, 9 Q. B. 187. 

' Chitty's Statutes, Time, vol. lit. p. 1876 ; 1 Prest Ab. 288 ; Bardy y. MyU, 
9 R & C. 603. 
' Woolrych on Legal Time, 144. 
k Ibid, 148. 

• See Com. Dig. Temps (B. 8.) for the acta which may and may not be done on a 
Sunday. 

^ RY.The Justices of Middlesex, 7 Jur. 896; Brewster v. Thorpe, 11 Jup. 6 ; Row- 
berry ▼. Morgan, 9 Ex. 780. 
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must have elapsed. If the time for performance is expressly fixed by 
agreement or otherwise, such time must of course be observed. If however 
no time is expressly fixed, a reasonable time must be allowed to expire 
before the person bound can be considered aa in delay,* and the whole life of 
the person bound may not be unreasonable.^ Moreover a person cannot be 
considered as in delay, although the period of time allowed for performance 
is expired, if a condition precedent be still unfulfilled, e.g. where a previous 
request has to be made.<^ 

Supposing however that there is delay strictly speaking, its most material 
and general consequences are as follows : — 

1. Delay gives rise to a claim for damages, and consequently, it has been 
said, for interest where the delay is in non-payment of money .^ But, in 
consequence of the rule of the common law by which interest was not 
payable in the absence of express agreement, interest was not, and is not 
even now, always obtainable eo nomine, although the loss of it by the creditor 
can hardly be excluded from consideration in awarding the damages to which 
he is entitled by delay.® Where there is delay in the performance of a 
contract, an action for damages arising from the delay and a suit for the 
specific performance of the contract may both lie.^ 

2. Delay by one party to a contract, where a time is fixed for performance, 
gives the other at Law a right to rescind it,? except where, by the contract 
itself, the legal ownership in its subject matter is changed.^ In Equity 
however time is not " of the essence of a contract," unless the intention of 
the parties that it shall be so is dear beyond a doubt ; delay by one of 
them therefore does not empower the other to rescind the contract.^ But 
either party can, by giving the other notice that if the contract is not 
performed within a specified time (which must be reasonable), it will be 
deemed at an end, make time of the essence of the contract, and rescind it in 
case of further delay .'^ 

3. A person in delay being a vnrong doer, the maxim omnia profumuniur 
contra spoliaiorem is applicable, to him.^ 

• Co. Lit. 208 ; 2 M. & S. 60. 

^ Co. Lit 208 ; Com. Dig. Qmd. (Q. 3 k 4). 

" Com. Dig. Ckmd, (L. 7 to L. 11) ; Birha v. Trippet, 1 Wms. Saund. 82. 

^ 2 FonbL £q. 432 ; AmoU y. Redfem, 8 Bing. 853 ; Craven y. TkkU, 1 Vee. J. 68 ; 
but Bee the note to § 121, pott. 

« See Craven ▼. Tkkle, 1 Yes. J. 68. See the note to § 121, pott, 

' FenningB y. Hwmphrey, 4 Beay. 1. 

r 12 Yee. 838 ; Sug. Vend. & Pur. chap. 5. § 1. 

^ Martindale y. SmUh, 1 Q. B. 895. 

> Haddiffe y. Warrington, 12 Yes. 826 ; Bobertt v. Berry, 8 De G. Mc. & O. 284 ; 
Parkin y. Thorold, 16 Beav. 59. 

k See 16 Beay. 71. 

1 See Amoryv. Delamirief 1 Smith L. C. 151. 
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4. He in whose &your rights arise from the delay of another may of 
course preclude himself by his own conduct from exercising them.^ A 
refusal by him to accept performance discharges the other side from all the 
consequences of delay,^ and, if performance is duly tendered at the proper 
time, discharges him from performance altogether.^ But where payment of 
a sum of money can be actively enforced, tender and refusal does not wholly 
discharge the debtor.^ 

NOTE TO § 100. 
Hodus. : 

1. 

A condition is distinguished from what the Eomans term modiM mainly 
by its consequences. A condition imposes no obligation but affects the 
right to which it is annexed. In a case of modus^ the modifications annexed 
to the right impose obligations capable of being enforced, but which, if not 
observed, do not affect the vesting or divesting of the right. Whether given 
words impose a condition (precedent or subsequent), or whether they merely 
impose independent obligations, is always determined by the intention of 
the utterer, but in case of doubt the presumption is in favour of a modus as 
being the least dis- advantageous. Semper in obacufia quod minimum est 
sequimur,^ It is often moreover a very difficult question to determine, 
whether certain words merely express a wish on the part of the utterer or 
impose an obligation upon the person to whom they are addressed. In the 
latter case only is there any m^dusf 

2. 

Although the term modus is to be found in English law books, it has the 
same meaning as condition,^ and we do not appear to have any word 
precisely equivalent to modus in the sense in which it occurs in the writings 
of civilians. 

3. 

As to whether a given expression imposes a duty or merely amounts to a 
statement of a wish for the guidance of him to whom it is addressed, the 

• Hmi V. aiUe, 5 East, 449. 

»» Vin. Ab. Tender (0) ; Diawi v. Clark, 5 C. B. 365. 

« Lit. § 885, 888 ; Co. Lit. 207 a; 9 Co. 79. 

' See in addition to the authorities last cited, 1 Wms. Saund. 33 e; Co. Lit. 209 b 
Dixon V. Clarh, 5 C. B. 865. Blackstone (8 Com. 808} treats non-discharge by 
tender and refusal as the rule, and discharge as the exception ; but as by refusal 
performance of a contract, in the manner and form agreed, is in fact prevented, the 
above statement is, it is submitted, more correct. 

• L. 9, de R. J. (50. 17.) 

' See 8 Say. System, § 128. 
» Co. Lit. 201 a. 
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result of a great number of cases was stated by Lord Laagdale to be that 
** when property is given absolutely to any person, and the same person is 
(by the giver who has power to command) recommended or entreated or 
wished to dispose of that property in favour of another, the recommendation, 
entreaty, or wish shall be held a truet, 1. If the words are so used that, upon 
the whole, they ought to be construed as imperative ; 2. If the subject of 
the recommendation or wish be certain; and 3. Kthe objects or persons 
intended to have the benefit of the recommendation or wish be also certain."* 
In cases of doubt the leaning is in favour of a moral obligation only.^ 

Sominatei Innominate Contracts. 

4. 

As a rule, mere assent was not, by the old civil law, sufficient to constitute 
a valid agreement. Something more was necessary, but there were four 
kinds of agreement which, without any formality, became binding if one of the 
parties performed his part. These four were muiuum (loan for consumption), 
commodaium (loan for use), depositum (delivery for safe keeping), and piffmu 
(deliveiy by way of pledge). They were termed real because some tkifujf was 
delivered by one of the parties to the other, and nominate because each was 
by name allowed to be valid notwithstanding the above mentioned general 
rule. In the course of time however all other contracts, one party to 
which had performed his part, were held to be binding on and enforceable 
against the other, and were termed innominate to distinguish them from 
the four nominate contracts to which the principle was first applied.^ 

NOTE TO § 102. 

Honiteri. 

The English law regarding monsters is adopted from the Eoman, and is 
similar to it. See Eleta, lib. 1. c. 5 ; Co. Lit. 7 h. The birth of. a monster 
does not entitle a husband to curtesy. Co. Lit 29 d. A contract for the 
division of money to arise from the exhibition of a monster was held illegal 
in the time of Charles II. Herring v. Walround^ 2 Ch. Ca. 110. 

NOTE TO § 108. 

FersonB unbonL 
By our law, the existence of a child before birth is so far recognised, that 
proceedings may be taken on behalf of an infant en ventre sa mere, for the 
protection of the rights which it will by birth acquire ;^ and wherever it is 

• Knight y. Knight, 8 Beav. 172 ; and see Brigg$ v. Penny, 8 Hao. ft Qor. 646. 

«> Jbid. 

« Thib. Sygt. § 892. 

•* 2 Atk. 117 ; 1 Ves. S. 86, 666 ; 2 Vern. 710. 



§ 100—108.] PEBSONS. Uix 

for its benefit, a child is deemed to have been in existence from the time of 
its conception .* Indeed it would seem that marriage settlements cannot be 
revoked even before marriage, if thereby the children suffer.^ 

NOTE TO § 106. 

Proof of life and deafL 

The onus of proving birth or death is upon him who asserts the fact, 
conformably to the rule, that a state of circumstances once appearing to 
exist, is presumed to continue until some reason to the contrary can be 
shown.^ Nevertheless, the deaths of persons, upon whose lives interests in 
property depend, being liable to be concealed to the prejudice of those next 
entitled, the latter are, by statute, empowered to call for evidence of the 
continued existence of the former, if their death and its concealment are 
believed.* 

In the absence of any direct evidence of death, a person who has gone 
abroad, or has left his usual places of resort, and who, enquiry being made 
in likely places, has not been heard of for seven years, is presumed to be 
dead.® But he is not presumed to have died at any particular moment,' 
and where there is no unexplained absence and no fruitless search, the 
shortest time after the lapse of which a person will be supposed dead, does 
not seem fixed.s 

Where several persons perish together, and it is not known which perished 
first, if from the age and strength of the parties or other circumstances, no 
reasonable supposition can be made,^ no one is presumed to have died before 
the other.^ 

NOTE TO § 108. 

One person wifh several riglits. 

1. 

The statement in the iesi (Nr. 2), as to several rights whereof one only 
can be exerdsed, does not, and is not intended to apply to cases of alterna- 
tive duties. See the law cited in the note (m) p. 103. 

* Doe y. Clark, 2 H. Black. 899 ; Doe v. Lancash, 5 T. R. 49 ; Beale y. Bealef 1 
P. W. 244 ; Millar y. Tumtr, 1 Ves. § 85 j PcUtner y. Oracroft, 2 Vem. 678. Ab to 
back rents, see 8 Wils. 526. 

^ See Page v. Borne, 9 Beay. 570, and 11 ib. 227; Mc DamM v. ffetilrige, 16 
Beay. 846. 
« Beet on PresumptionB, 186 ; Wilson v. Hodges, 2 East, 312. 

* 6 Anne, c. 18. 

* Best on Free. 190, 191 ; re Creed, 1 Drew. 235, as to enquiry. 
' Beet lb. 191 ; 1 Tay. Ev. 128. 

' 1 Tay. £y. 126 ; Best, upi sup. 190. 

^ Broughton y. Randall, Cro. El. 603 ; SiUick y. Booth, 1 Y. & C. 117. 

' Best on Presumptions, 193—201, where all the cases will be found. 
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2. 

Where a person fills several characters he is regarded as a different 
person in respect of each character, or to be Homo qui pluret susMnet 
personas. This principle is recognised by English writers, who express it 
by the maxim, Quum duo Jura in una persona concurrunt^ aquum efi ae n 
e»8€nt in diverns^ No person of course can ever be allowed to protect 
himself from the consequences of his own wrongful act, or to take any 
advantage of his own wrong, by insisting that what he did in one capacity 
cannot affect him in another ; for the object of the rule is to prevent 
injustice to a person filling more characters than one, but not to afford him 
the means of inflicting injustice on others. 

NOTE TO § 111. 

Commnnio, 

In ordinary partnerships the majority have, by the law of England, the 
right to govern in all matters clearly within the scope of the partnership 
business ; and the maxim of the Eoman law in re communi potior est causa 
prohibentis is not applied.^ But the maxim always holds where an attempt 
is made to alter the constitution of the partnership or to change the nature 
of its business ; in such a case no individual is bound by what the others 
may do, but only by his own conduct.^ This principle is especially important 
in joint-stock companies, &c. 

As regards ships, the majority in value of part-owners can employ the ship 
on any reasonable voyage they like, provided they give proper security to tbe 
dissentient minority, to indemnify them against loss ;^ and, on the other 
hand, if the majority refuse to employ the ship at all, the minority can, it is 
said, upon giving like security, insist upon employing her themselves.^ 

The rule stated in the text, that a communio may be dissolved at the will 
of any member, has been adopted in this country with respect to ordinary 
partnerships ; ^ but by the English law a person can deprive himself of this 
right, for it seems dear that if a partnership is entered into for a specified 
time, no individual member can capriciously dissolve it before the expiration 
of that time ; s nevertheless the gross misconduct of one of the partners, or 

• 2 P. W. 295; WaU v. Tomlimon, 16 Yea. 418 ; Brown v. Gordon, 16 Beav. 802; 2 
Prest. Abs. 450. 

^ Story on Partnp. § 124-5. 

« See Davies y. ffcmkins, 8 M. & S. 488 ; Morgan's ca. 1 Mc & Q. 285, 240. 

' Abbott on Shipping, p. 80. 

« See Story on Partnp. $ 427, note, 

' Story on Partnp. § 269 ; Peacock y. Peacock, 16 Vee. 49. 

* Story, loe. cit. § 275. 
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other special circumstanoes will induce a court of Equity to dissolve such a 
partnership.* 

NOTE TO § 112. 

CorporationB. 

On the law of corporations the reader is referred to Mr. Grant's Treatise on 
the Law of Corporations, in which everything relating to them will be found* 
The leading case upon the subject is The case of Sutton's ffospUal, 10 Go. 23 a. 

Sorts o£— In English law-books corporations are divided into aggregate 
and sole, (but with the exception of their incapacity to acquire land) the 
only character common to both seems to be that of continued existence, and 
even here there is a distinction, for a corporation aggregate has, properly 
speaking, no successors, but continues as one unaltered person from its 
creation to its extinction,^ whilst a corporation sole, properly speaking, has 
successors, the mention of whom is necessary, in order that they may succeed 
to rights or duties conferred or imposed upon the present representative of 
the corporation.^ Moreover, as a rule, a chattel will not go to the successors 
of a corporation sole, even if they are named/ 

NOTE TO § 118. 

1. 

' Existence.— A corporation cannot be created by private individuals without 

the authority of the Legislature or the Grown.® Such authority may be 

presumed from lapse of time,' and may be given by implication.^ 

Foreign corporations are recognised,^ and if they have a business office 
here, they are deemed within the jurisdiction of our courts.^ 

2. 
Members.— The proviso in the text as to the admission into one corpora- 
tion of the members of another is in practice never observed, and indeed, 
the restriction is altogether denied by some persons. [Braun, { 219.] 

NOTE TO § 114. 

. 1. 
Bye-Laws.— Every corporation aggregate has, as a matter of course, power 

• Smith's Mere. Law, 25, 26. 

^ See 10 Co. 826: 5 De G. &Sm. 147. 
« Co. Lit. 8 6. 

* Co. Lit. 9 a. 

• Com. Dig. Franchue, (F. 1.)— (F. 6.) 
' IMd. (F. 4.) 

r Ibid, (F. 6) : Conaervaioi'i of the river Tone y. Ash, 10 K & C. 349 ; NewpoH 
Marsk trutteei, 16 Sim. 846. 
1" The National Bank of Si, Charles y. Bemahe, 1 C. & P. 569. 

* Madaren y. iSKatn^on, 16 Beay. 279. 



Izxii C0BP0BATI0N8. [ 

to make laws for the r^ulation of Us internal affiiirs, and for the goyem- 
ment of its own members.* But, in the absence of statutory authority to 
that effect, no corporation can tnake a law binding upon strangers.^ From 
immemorial custom, however, such authority will be presumed.^ 

As to what bye-laws are valid and what not, see Grant on CorporatioQs, 
p. 76 c^ 9eq. 

2. 
Hijority.— The Eoman maxim in re eammuni potior est cofUradiceniit eon- 
dUio (note to § 111) is applicable only to ordinary partnerships, and cases 
of private property. It has no application to a body corporate which is 
created by the state for the attainment of important ends, and which would 
be a machine entirely useless if unanimity amongst its members were in 
every case requisite before anything could be done. [Braun Eror. § 220.] 
See as to the powers of a majority. Grant on Corporations, p. 68 ; AU. 
Gen, V. 2)fl«y, 2 Atk. 212. 

NOTE TO § 115. 

Satore.— Of all the legal principles relating to corporations, undoubtedly 
the most important is that so well expressed by Ulpian, Si quid univeraiiali 
debetur dngulis non debetur, nee quod debet university wngtdi debentfi 

A corporation aggregate is a juridical person distinct from its individual 
members,^ and consequently a member may sue or be sued by a corpora* 
tion,' may grant to or take from it,S but cannot enforce its rights, or be 
made answerable for its liabilities.^ 

Unless it be held that a corporation, being a fictitious person created for 
a particular purpose, has a fictitious will solely to enable it to carry out the 
objects for the attainment of which it exists, unless, that is, it be held that 
a corporation can do no wrong, it seems difficult to maintain upon principle 
that a corporation cannot commit a tort,^ or even a crime. A corporation 

« 

• Com. Dig. Bff-Law (A). 

»» Ibid. (C. 2.). 

<' Ibid, 

^ L. 7. § 1. Quod cigusque (8. 4.). 

« See 2 Beav. 567. 

' J. O. V. Wilson, Or. A; Ph. 1 : Dunttan v. The Imperial Oaa Co., ZK h A.d, 182, 
per Parke, J. QraDt on Corp. 72. 

r Prest. Shep. Touch. 288. The head of a corporation aggregate is said to fonn in 
exception, ibid, ; Vin. Ab. Corp, (G. 8.) pi. 10. 

>» 1 Add. Con. 160, 161. 

^ It is settled that trespass lies against a corporation. I7te Bagtem Oowniiee' Sail 
V. Broom, 16 Jur. 297 ; so trover Taa^>orough v. The Bank of England, 16 East, 6. Ab 
to an action for malicious prosecution, see Stevens y. The Midland OomHee* BaU Oo, 
18 Jur. 982. 
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cannot indeed be punished as an ordinaiy person can be ptmished, and for the 
protection of society such of the members of a corporation as are, in fact, privy 
to the commission of a crime in the corporate name, may well be deprived of 
the protection which, in matters of less importance, the corporate character 
affords them.* 

2. 

Hame.-— The name of a corporation being the only means whereby it is indi- 
vidualised, on every change of name there is, in strictness, a new corporation ; 
but, nevertheless, the rights and duties of a corporation are not extinguished 
by a change of name, but are enforceable by and against it in its new name.^ 

3. 

Common Seal— The will of a corporation aggregate is evidenced by its 
common seal, and, with some few exceptions, not otherwise.^* The important 
consequence of this is, that a corporation cannot be sued, either at law or in 
equity, upon any contract to which the common seal is not appended.^ 
Nevertheless a court of Equity will not allow a corporation, which has actually 
received the benefit of a contract, to evade performance on its part merely 
because the contract was not duly sealed.^ At law it has however frequently 
been held that performance on the other side is not sufficient ground for 
dispensing with the seal/ But even at law the common seal is not required 
duly to authorise acts of a trifling nature or of frequent occurrence, and 
necessary to the carrying on of the business of the corporation.? 

NOTE TO § 116. 

Direoton.— The law relating to corporate officers generally will be found 
fully stated in Mr. Grant's treatise already cited. 

As regards the directors of associations of individuals, the following are 
the most important principles to be borne in mind : — 

1. Directors stand in a fiduciary relation to the shareholders, and are bound 
to do the best in their power for them.^ 

2. The authority of the directors is not absolute, but is restricted by the 

* As in ffarman v. Tappenden^ 1 East, 555. See Salmon v. T%e HamJbwrgh Co. 1 
Ch. Oa. 204. 

^ Com. Dig. Profnehite, (F. 9) ; 1 Wms. Saund. 839a, Zii\ 4 Ca 87 6; 1 Prest Ab. 
278-4 ; The Mayor of Colchetter y. Sedber, 8 Burr. 1866. 

* Grant on Corp. 55. 

* DiggU v. The BlachwaU Railway Co., 5 Ex. 442; Choday v. 7%e CoUhester Rail. 
Co., 17 Beav. 132. 

* Edwwrdt ▼. The Qrcmd Jtmct. RaiL Co. 1 M. & C. 650 ; see too, Cr. & Ph. 63. 
' Diggle v. BlackwaU Rail. Co., 5 Ex. 442, and the cases there cited. 

r Com. Dig. Franchite (F. 13) ; dark v. Ctuisfield Ufdon, 16 Jur. 686. 
See per Romilly, M. R, 17 Beav. 98. 



Ixxiv CORPORATIONS. [appekdix. 

nature of the business to transact whicli the company exists, and by the 
terms of the instrument constituting the company. Within the limits so 
fixed the directors are the agents of the company, but beyond those limits 
there is no agency, and the directors must personally take the consequences 
of their own acts.* 

3. Even a majority of the company cannot, as against a non-assenting 
member, extend the authority of the directors when once fixed as above.^ 

4. The fact that the company has derived benefit from the conduct of its 
directors is not per se a ratification of such conduct, and equivalent to a 
previous authorisation.® 

5. The doctrines which hold as between third parties on the one hand, 
and the directors and the company on the other, do not necessarily hold as 
between the directors on the one hand and the company on the other. The 
considerations in these two cases are often very different, but to go into 
those differences would be here impertinent. 

NOTE TO § 117 A. 

Joint Biglits, &o. 
1. 

The word eorreus or conreus occurs but once in the corpus juris, namely in 
D. XXXrV. tit. 3 (de lib. legata) 1. 3. § 3. 

It will be observed that an ohligatio in solidum is single as regards its 
object, but multiple as regards its subjects ; one act only has to be done, 
but it has to be done by or to several, or one at least of several persons. Prom 
this it logically follows that whatever is a cause for annulling or dissolving 
the relationship by affecting its object {in rem), annuls or dissolves the 
relationship as regards all the persons between whom it subsisted; whereas 
those causes which only relate to this or that person produce no effect on 
the relationship, except as regards him.^ 

With respect to what the author denotes by the phrase, in aoUdvm in a 
narrow sense, it is to be observed that a correal relationship exists only when 
the right or the duty of persons entitled or obliged respectively is identical, 
(una ohligatio duo rei ejuadem ohligaiionia), and also that it arises from a single 
or a simultaneously combined expression of will ; as for example in cases of a 
stipulation, where several creditors at the same time ask for and receive one 
answer from a debtor, or where several persons together return one answer to a 

• See HaUeU v. Dowdall, 16 Jur. 462 ; Worceiter Com Exchange Co. 3 De G. Mc. 
9l G. 180 ; Smith v. ffuU OIom Co, 8 C. R 668 ; 11 ih. 897, and the cases there cited. 

»• The Vale of Neath, Ac. Co. 17 Jur. 813. 

« See The Worcester Com Exchange Co. ttb. twg. 

^ 2 Ortolan Instit 150. So with us, the bankruptcy of one of several persons jointly 
obUged does not discharge the othera. Qroae v. Smtih^ 7 East, p. 256 ; 12 h, 13 Vie. 
c 106, h 200. 
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question put to them (jfr. Inst de duob. reia 8. 16) ; and again where 
several persons are charged with the payment of a legacy. As regards the 
true correi it was formerly a rule that if an action was brought by or 
against one of several correi credendi or dehendi and litu conUstatio followed, 
a new obUgaiio arose as between the plaintiff and the defendant, which put an 
end to the correal relationship previously existing, and thus extinguished 
the rights and duties of the other correi (Gains, III. 180, 181, lY. 
106 — 108). This harsh principle extended also to sureties for they were 
considered correi of the principal debtor (L. 28. § 1 ; L. 42. § 1 ^ jur^r. 
12. 2), but it was wholly abolished as regards correi promiUendi by Justinian 
in L. 28. God. dejidei Jtm, (8. 41). 

A relationship in aolidum, not strictly correal (alia atque alia obligatio), 
arises, where from independent and distinct grounds there is one right of 
action exerdseable by or against several individuals, but so nevertheless that 
satisfaction by or to one of them is a satisfaction by or to all. In such cases, 
even by the old law, litis conteatatio (which is no satisfaction) did not affect 
the other persons interested.* 

2. 

The nature of a joint or joint and several right and duty is such, that 
although it resides in several persons, performance, or its equivalent, (e.g. a 
release) to or by one of them, puts an end to the whole right or duty as to 
all.^ But where several persons join in a transaction solely in order that 
each may be a check on the other, payment to one of them does not alone 
discharge their joint debtor ; e.g. where several persons, not being partners, 
make a joint deposit in a bank,^ or where several persons are co-tnistees.^ 

The next most important characteristic of a joint right or duty is, that 
upon the death of one of the persons in whom the right or duty is vested, 
the whole right or duty devolves upon the survivors, to the exclusion of the 
representatives of the deceased.® This rule is not, however, either at law or 
in equity, of universal application ; for — 

A. Both at law and in equity, it is held that, 

a. A bare trust or authority does not survive.' 

d. Jus accrescendi inter mercatores locum non habet,^ 

• See Froben, § 185, and 8 Yang. Leitf. § 673. 

^ Prest. Sh. Touch. 71, 385, 887 ; Co. Lit. 232 a; Chedham v. Ward, 1 Boa. & Pul. 
638 ; Wallace v. KtUall, 7 M. & W. 264 ; HuOMxnd v. Davia, 10 C. B. 645 ; 2 Add. 
Con. 1233. As to baukruptcy, see note d on the last page. 

' Innes y. Stepkemon, 1 Moo. & Rob. 145. 

•I See 11 Yes. 825 ; 2 Swanst. 64. But at law, see ffutband v. Davis, 10 C. B. 645. 

• Com. Dig. Eetatea (K 8) ; Co. Lit. 180 &; Lit § 280—2; Anderson Y.Martindale, 
1 East, 498 ; JRichania v. Meather, 1 B. & A 29. 

' Co. Lit. 181 6. 

' Broom's Max. 848 ; Buckley v. Barber, 6 Ex. 164 ; Jfgeregs v. SmaXX, 1 Vera. 217. 
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B. In Equity, thougli not at law, where a joint obligation arises from an 
adranoe of money to several, even if a security in joint terms be given 
for its repayment, the siurivors are not alone answerable for the whole 
debt.^ Again where a right is purchased by several, and each of them 
advances his own money for the same, upon the death of one, the whole of 
that right does not pass to the survivors.^ 

An obligation that is not only joint, but also several, is, until performance, 
(or extinction by other means), enforceable against all the persons obliged, or 
against any one of them ; and on the death of one, his several liability 
devolves on his representatives.* 

NOTE TO § 117 B. 

Their Creation.— Joint rights and duties arise principally by — 

Agreements,^ including transfers of property.* 

Testamentary disposition. ' 

Unilateral unpermitted acts, wherein several are concerned together ;8 
but the liability in this case is also several,^ unless it arises in respect of land 
held jointly.^ 

NOTE TO § 117 c. 

Bemedies. — ^When several persons are jointly entitled, each of them has a 
right which is limited by the equal rights of the others, and consequently no 
one can exclude another from the enjoyment of the object of the common 
right. Where however that object is a chattel, whoever is in possession of 
it has a right to continue so.^ As regards the remedies which persons 
jointly entitled have against each other — 

1. In case of the destruction of, or other injury to the thing held jointly, 
an action at law for damages will lie.^ 

2. In case of actual exclusion from the enjoyment of land ejectment 
will lie." 

• Bishtp V. Ckwrch, 2 Ves. a 100, S71 ; SUecICi ca., 1 Mer. 539. 

^ Lake v. Graddock, 3 P. W. 168 ; 1 Wh. k Tud. L. C. 120. 

« 1 Wms. Saund. 164 a ; Eny9 ▼. Ihnnithome, 2 Burr. 1190. As to joint and sevenl 
righta, see Sling^s ca. 6 Co. 18 6; 1 East, 601. 

«» See 1 Wms. Saund. 166 a, note c; ffophifuon v. Lee, 6 Q. B. 964 ; KeighOeg v. 
WaUony 3 Ex. 716. 

« See Co. Lit 180 a, 

' 9 Ves. 204 ; Com. Dig. EstaU by devise (N. 8.). 

9 Lit. § 278. 

»• Co. Lit. 232 a; 1 Wmfi. Saund. 291/. 

' 1 Wms. Saund. 291 5r. 

^ Co. Lit 200 a ; 2 Wms. Saund. 47 o ; Foster v. Orahb, 12 C. B. 136. As to ships, 
see ante p. Ixz. 

' 1 Chitty Plead. 89. 

"^Doer. Bird, 11 East, 49. 
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3. In other cases tlie remedies are mainly equitable ; for, except where by 
statute* an action of account will lie, one person jointly entitled with 
another cannot sue him at law for any matter affecting their joint right.^ 
The usual remedy where one of several persons jointly entitled is prevented 
from duly enjoying his right, is, by a bill in Equity for an account, and, if 
necessary, for a dissolution of the joint relationship.'^ 

It is dear that at law all the persons in whom a right is vested jointly 
must join in any action which it may be necessary to bring in respect of it, 
and there are very few exceptions to the rule ;^ no one of them, therefore, 
can (at all events against the consent of the others) compel performance to 
himself alone of the duty correlative to the joint right f although perform- 
ance if made to one is a good discharge as against all.^ 

A debt due from one of several persons jointly entitled cannot, in an 
action by them, be set off against their joint demand ;S but the joint demand 
may be extinguished by such a set off, if it has actually been made before 
action.^ 

NOTE TO § 117 D. 

1. 
The Nov. 99, upon which the practice stated in the text and disapproved 
by the author is mainly based, has been shown by Donellus, and still more 
clearly by Asverus to be applicable solely to correi who had become sureties 
for each other, and for whom, consequently, as sureties, the exceptio divmonia 
is available. [Froben, § 138.] 

2. 
The statement in the text that, if a correal debtor pays the whole debt, 
he cannot, in the absence of special grounds, claim contribution from his 
co-debtors, is contrary to the opinion of many writers, but rests upon the 
principle that each correm debendi is himself liable to pay the whole debt ; 
that when he pays the whole, he does nothing more than perform an 
obligation which is his own ; and that a person who merely does his own 
duty has, in the absence of special grounds, no claim against another who is 
thereby incidentally benefited. [Froben, § 138.] 

• 4 Azme, c. 16; Bmr v. Beer, 12 C. B. 60. 

»» 1 Chitty PL 45 ; Thomm v. Thtmaa, 6 Ex. 28. 

« Com. Dig. Chancery (3 V. 6) ; Story's Eq. Jur. § iQ^. The old writ of partition 
is no longer available, 8 & 4 Wm. lY. c. 27, § 36. 

• 1 Chitty PI. 13, 14, 73, 74. 

• Atwood V. Ernest, 13 C. B: 881. 

' Euehand v. Dams, 10 C. B. 645. 

r 2 Add. Con. 1315. 

k Wallace v. Kelacdl, 7 M. & W. 264. 

u 
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3. 

Contribntioii.— As regards persons jointly obliged, although each is re- 
sponsible in solidum to the person in whom the correlative right resides, 
still inter se no one is under any obligation to free the others from perform- 
ance altogether. Hence arise the doctrines that 

1. If less than all of the persons jointly, and not lalso severally, obliged 
are sued at law, a plea in abatement may be put in with a view to compel 
the plaintiff to make them all defendants.^ 

2. If one of several persons jointly, or jointly and severally, obliged is 
compelled to perform the whole obligation, he can compel the others to 
contribute either by an action at law,^ or a bill in equity.* But, as a rule, 
neither at law nor in equity can one person compel another to bear any 
proportion of the consequences arising from their common tort,^ 

NOTE TO 8 11». 

Sex. 

The English law as to hermaphrodites is like the Roman, and is evidently 

taken from it, see Bracton 5 a., Co. Lit. 8 a. 



NOTE TO § 121, 

Age. 

1. 
The following tabular view of the contents of this section may be useful 
for reference. 



fminores 

under 26 



^impuberes 

boyB under 14 



18 



eetas prima ▼. 
}illaria 



Personse < 



^majores 

25 and over 



DOVB 

girlfl 
setas 
pupl 

puberes® 

boys 14 and over, 
girls 12 „ 
setassecunda 



majores 

26 to 70 

senectutes 

70 and over 



infantes 

under 7 

iinfantia majores /i^^^i«P«>™^. 
7 and over \pubertati proxum 

m pubertate minus plena. 

Doys between 14 and 18 
gfrla „ 12 „ 14 

in pubertate plena. 

Dovs between 18 and 28 



girls 



14 



t» 



26 



* Com. Dig. Abatement (F. 4)— (F. 8, a). 

* 1 Wma Saund. 264 e; F. N. B. 161 R ; Prior v. ffembrow, 8 M. & W. 878; 1 
Smith h. C. 71 a, etaeq.; Orm v. Chethvrt, 7 Ex. 48 ; Batard v. Haiwe^ 2 E. & R 287. 

< 1 Story Eq. Jur., §§ 492, 504, 505 ; Rogen ▼. Mackenzie, 4 Yea. 752 ; Cra^tkorae 
y. iSiotn^ttfiM, 14 Yes. 159. 

^ Merryweathtr y. Nixon, 2 Sm. L. C. 297 ; 1 t5. 71 6, e< nq, ; 1 Yes. & R 117; 
Or. k, Ph. 28. 

* Also called mtnofVf, aduUiy odoleteentes. 
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As to the ages of infants, see 1 Bkck. Com. 463 ; Lit. { 104, and Coke's 
Com. in loc. 

NOTE TO § 122. 

Health. 

Unsoundness of body does not appear to affect the rights of a person, 
save that impotence is a cause for divorce,* and leprosy renders the sufferer 
liable to be confined,^ and disables him from suing except by attorney .^^ 

Unsoundness of mind is juridically speaking far more important and greatly 
affects the edacity of the sufferer to acquire rights and incur obligations. 
Persons of unsound mind are termed generally non compotea mentis, 
and are of seyeral sorts as will be seen by referring to Coke upon 
Littleton, 247^. 

The main points which require obsenration here are that unsoundness of 
mind excludes that exercise of will in the absence of which there can be no 
crime,^ and also excludes that assent which is indispensable in order that aa 
obligation may arise from a juridically permitted act.' Eor an unpermitted, 
but not criminal, act a person of unsound mind must answer in damages,' 
and he is even answerable ex contractu for necessaries actually supplied, and 
he cannot rescind transactions entered into with persons who had no reason 
to suspect, and were not aware of the existing unsoundness.? An act done 
during a lucid interval is clearly yalid.^ The old doctrine that a person of 
unsound mind cannot stultify himself,^ i.e. avoid the consequences of his 
own permitted acts by setting up as a defence his unsoundness of mind, may 
be considered as now exploded.^ 

Drunkenness affords no excuse for the commission of an unpermitted act 
whether of a criminal nature or not,^ but is a groimd of defence to actions 

• 17 Jut. 628. 
»• P. N. B. 284. 

c Co. Lit. 1855. 
•« 4 Co. 124. 

• Com. Dig. Idiot (1. 1.) 
' Yin. Ab. i^ima<t<; (G). 

r Baaier ▼. 7%e Earl of Potimauik, 5 E & C. 170 ; Bead ▼. Legard, 6 Ex. 687 ; 
Beavan ▼. Mc Donnelly 9 Ex. 809 ; Nidi v. Morley, Yes. 478. 
k ffaU V. Warren, 9 Yes. 605. 

• Lit. § 405, 406, and Coke's Com. thereon. 

>> F. N. B. 202; 2 Black. Com. 291, 292 ; 1 Ponb. Eq. 48 et seq. ; Yates y. Boen, 
Sir. 1104 ; FaiUder v. Silk, 8 Camp. 126 ; Oore y. Oibion, 18 31 & W. 628, and the 
note to it in 9 Jur. 142. . 

^ Bac. Law tr. 58; 4 Black. Com. 25, 26 ; Plow. 19. But see R t. Moore, 16 Jur. 
750, and the note there, and also the note in 9 Jur. 142. 

u 2 
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or suits founded on permitted acts performed by the defendant when so 
drunk as .not to know what he was about.^ 



NOTE TO § 128. 

Belationship. 

Taking the word cognatio in its most general signification of relationship^ 
otherwise than by marriage, we have — 

{naturalis. 
civilis, or agnatic. 
gpiritualia. 

The first, or relationship by blood, is easily intelligible and requires no 
further notice. 

The third was wholly unknown to Eoman lawyers, and is a senseless 
fiction of which the reader will find an account in PotMer's Traits da 
contrat de mariage (Pt. m. C. 3, art. 4). See too 1 Sc 2 Ph. & 
Mary, c. 8. 

The second was highly important amongst the Eomans and requires 
explanation. It is founded upon the Patria Potestas, by virtue of which 
agnation subsists between — 

1. Those who are or have been subject to the Bxmjd pcUria potestas, 

2. Those who would be so subject if the common tie were still alive. 
Blood relations may of course be agnates, but so also may persons who 

are not related by blood, e.g. adopted persons, and those who are under the 
patria poteataa of the adopter.^ 

By Patria Potestas is meant " the power which a Homan father had over 
the person of his children, grandchildren and other descendants (JlUi' 
faniilias,JiUa-famlia^\ and generally all the rights which he had by virtue 
of his paternity. The foundation of the Patria Potestas was a legal marriage 
and the birth of a child gave it full effect."^ 

NOTE TO § 127. 

Degrees of fielationflhip. 

To illustrate the difference between the modes of computing relationship 
between collaterals according to the Boman and Canon Law, suppose in the 
following diagram that A. is the common ancestor of B. and C, and that each 

• Oore V. Gibtoiif 13 M. & W. 628 ; Coohe y. Claywarth, 18 Yes. 12. See generally 
as to drunkards an art in 26 Law Mag. 892. 

^ See 1 Puchta's Vorlesungen, § 42. 

* Diet, of Qr. and Rom. Antiq. art. Pat. Pot,, to which and to the article FamiUOf 
the reader is referred for further information on this subject. 
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of the numbers 1, 2, 3, &c., represents a descendant of A. Then the degree 
of relationship between 

^ 1. A. and B. or C. is, both by 

the Eoman and Canon law, re- 
presented by the number of 
degrees in the lines AB or AC 
respectively, e. g. 7 or 5. 
2. B. and C. is — ^by the 
Roman law, represented by 
the number of degrees in BA 
+ AC, e. g. 12. 

Canon law, represented by 
^ the number of degrees in BA or 
\$ AC, according as B. or C. is the 
more remote from A., e. g. 7. 
Of course, if the number of 
degrees is the same in both 
lines, that number represents 
* the degree of relationship be- 

tween B. and C. 

In ascertaining the next of kin of a person (for the purpose of granting . 
letters of administration and distributing his personal property on his death 
intestate) the Eoman mode of computation is adopted in England. See 
1 Wms. Exors. 345. 

NOTE TO § 128. 

Affinity. 

Marriage is what gives rise to affinity in the sense in which the Eoman 
lawyers spoke of it. Affinity existed only between each of the married 
couple and the blood relations of the other. The blood relations of one 
were not the qffines of those of the other.^ 

According to the Canon law, it is not marriage only, but cohabitation 
also that causes affinity. The main consequence of such affinity is to render 
marriage between qffines unlawful. 

NOTE TO § 129. 

The Canonists recognised three kinds of affinity, viz., that existing between 
each of a married couple and his or her blood relations, and 

1. The blood relations of the other. 

2. The Ojfines of the other. 



• 1 Puchta Vorl. § 48. 
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3. The affinet of the affinee of the oth». 
To illustrate this — 

1. My brother's wife is the affinU of myself, and, of course, of my 
brothers, sisters, &c. Here is affinity of the first kind. 

2. If on the death of my brother, his widow (my sister-in-law) manies 
again, her husband becomes the c^nin of myself. This is affinity of the 
second kind, there being no connection by blood between my ^sister-in-law 
and me. 

3. If now my sister-in-law dies, and her second husband re-marries, his 
new wife becomes the affink of myself. The affinity in this case is of the 
third kind, and subsists solely by yirtue of the affinity between me and the 
husband of my deceased brother's wife, which again arose from the affinity 
existing between her and myself. 

Previous to the holding of the third Council of Latran, affinity of the 
second and third kind was, as much as that of the first, an impediment to 
marriage ; but at that council the Canon law was in this respect altered.* 

NOTE TO § 180. 

Ignominy. 

Infamy of character is contracted by persons against whom judgment 
has been recorded in a prosecution for felony and certain other offences.^ 
The consequences of this stigma upon the character were to render the 
person inadmissible, either as a juror or a witness ; ^ but the disability to 
give evidence no longer exists.^ 

NOTE TO § 137. 

Object of a riglit 

The author elsewhere * puts the substance of this section thus : " A right 
is nothing more than a possibility of acting. The subject of a right is that 
to which something is possible, and the objeci is that which is possible. 
The object of every right is consequently always an act or forbearance 
{nandlung\ and it is clearly incorrect to say that persons and things are the 
objects of a right, they are rather mere objects of an objecU jwrium or of 
transactions themselves {Handhtngen)** 

Here it may be as well to observe that no one word in English seems 

* See Pothier Contrat de manage, § 161. 

^ Co. Lit-. 6 5, 158 a; GUb. Ev. 126; PhilUps k Amos Ey. 17; Com. Dig. Tutm. 
Witness, (A 4). 
' See tiie references in the last note. 
< 6 & 7 Vic. 0. 85. 

* 2 Vereuche, p. 3. 
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accurately to express the meaning of the German Handlung. It always 
denotes what is above described as the object of a right, and is best trans- 
lated by act, transaction or event according to the context. 

NOTE TO fi 188. 
1. 

Impossible acts. 

The maxim impomMUum nulla eai ohligatio or Impotenita excttsat legem 
or Lex non eoffit ad impossibilia obtains in the English system of juris- 
prudence, and will be found illustrated in 1 Bl. Com. 91 ; Broom's Max. 
181 ; 1 Co. 97 5, 98 a ; Grounds and Rud. of the Law, p. 142, 193. 

As to impossible conditions see ante p. Ixi. 

The above maxims do not relieve a person from making compensation 
for a breach, however unavoidable, of his express contract.^ 

2. 

Overt acts. 

Mere states of the mind do not fall within the province of jurisprudence. 
It is only when they result in an overt act that they are in any way 
cognizable by those who have to administer positive law.^ The influence of 
motive and intention on lawful acts has been already alluded to (ante p. xxx), 
and it is only necessaiy further to observe in this place that intention, 
actual or presumed, is that which mainly determines whether an unlawful 
act amounts to a crime or not. 

NOTE TO § 140. 

Accidents. 

Accidents properly so called clearly do not, in the absence of a special 
contract or law, impose upon any one a liability to make good the damage 
which another may thereby have sustained.<^ But an occurrence which, 
although at first sight purely accidental, arose in fact from previous 
negligence, or breach of duty cannot of course be deemed non-imputable.^ 

For the principles by which courts of Equity are g^aided in affording relief 
in cases of accident the reader is referred to 1 Story Eq. Jur. c. 4. 

• ShuMch V. Salmond, 8 Burr. 1637 ; Farher v. ffodgton, 8 M. & a 267 ; Tomptan 
V. Miles, 7. T. R 884. 

>• See iZ. V. Scofield, Cald. 403; 2 East, 21 : 4 Black. Com. 79, 86. 

c 2 Wms. Saand. 421 a ; Aston ▼. Heaven, 2 Esp. 533 ; WakenuM y. JRobinstm, 1 
BiDg. 218 ; Crofts v. Waterhoute, 8 Bing. 819 ; HaU t. Feamley, 8 Q. B. 919. 

' See the cases collected in Koscoe's Evidence, Case for negligence. 
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NOTE TO §§ 141, 142. 

negligence. 

Oidpa denotes want of care, prudence or foresight, causing damage to 
another. There are as many degrees of culpa as there are of care, and in 
proportion as the latter is great is the former small. 

I. An absolute standard for the estimation of the degrees of care is 
afforded — 

1. By that of an ordinary person, having nothing peculiar in his 
constitution. 

2. By that of a careful and prudent Paterfamilias (dili^efUia), 

Less care than the first is not, juridically speaking, conceivable ; the want 
of it amounts to the grossest negligence (culpa lata), and borders dose on 
fraud (dolo proxiToa), 

More care than the last cannot be reasonably expected of any man ; the 
want of it shows very little negligence {culpa levU or culpa alone as opposed 
to Dolus), and the consequences are often scarcely without the limits of 
accident. A person answerable for culpa lems is answerable for all culpa. 

Any other division of culpa has reference, not to its degree, but, to the 
nature of the conduct required to avoid it. One such division is called 
custodia, i.e. the duty to protect a thing from harm ; a person in whom such 
duty resides is bound to diligence, but to diligence in cmiodiendo. 

II. Anothei^mode of estimating culpa occurs, where, instead of the absolute 
standards mentioned above, the care which the person in question usually 
takes of his own affairs is referred to as a measure. The want of such 
care may amount to culpa lata if bad intention be suspected, but otherwise 
it is considered as a want of diligence, and is only culpa lems (relative as 
opposed to the want of absolute diligence). [Puchta Pand. § 266.] 

NOTE TO § 143. 

Culpa lata, levis, &C. — Culpa lata est nimia negligeniia, id est nan in- 
telligere quod omnes intelligunt, (D. L. tit. 16 de Y. S. L. 213, { 2, and see 
ib. L. 223 pr.) 

Culpa levissima occurs once, and only once, in the Digest, viz. in (D. DL 
tit. 2 ad leg. Aq. L. 44) In lege AquUia et levissima culpa venit. But in this 
passage levissima is not contrasted with levis or lata and, as is well known, a 
superlative, not used by way of contrast, does not in Latin convey a super- 
lative signification. 

The division o( culpa into lata, levis and levissima is wholly unwarranted 
by the Eoman writers and is, moreover, insensible. It is indeed said that 
there is culpa lata when one does not that which even an imprudent person 
would have done, levis when one does not what a diligens, and levissitna 
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when one does not what a diligerUiasimus pater familias would have done ; and 
moreover, it is said that where a person derives the whole benefit of a thing 
(e. g. a gratuitous borrower) he is answerable for culpa lemssima, that he 
who derives no benefit (e. g. a depositee) is answerable only for culpa lata, 
and that in transactions advantageous to both parties each is answerable for 
culpa lata and levUj but not for culpa levmima. 

Those who, like Donell'us, admit only two kinds of culpa^ viz., lata and 
IwUy which last includes the so-called letnmma, maintain that he who does 
not benefit by a transaction and who is so fisur a free giver, is only answer- 
able for dolus and culpa lata, whereas he who alone, or together with the 
other party to the transaction, derives a benefit from it, is answerable both 
for culpa lata and culpa levU, It is easily intelligible that the Bomans 
should hold that a free giver should, out of mere gratitude, be held irre- 
sponsible for culpa lems, but it is not easy to see why one who himself 
derives & quid pro quo, and to whom no gratitude is due, should be held 
not liable for culpa levisnma, or should receive carte blanche to any extent. 
The passages cited in the text are all against the trichotomous and in favour 
of the dichotomous division of culpa, and the only law in which culpa 
levUsitna is spoken of is not, for the reason already given, any exception to 
this assertion. [Froben, § 164.] 

NOTE TO § 144. 

Its Heasiir6.-~The measure of imputable negligence is a person's 
duty to take care.^ Where a person is not bound to take any care, he 
cannot, juridically speaking, be guilty of any neglect. For the purpose 
of the present note, therefore, it will be sufficient to ascertain I. when 
a person is bound to take some care, and when he is not bound to take 
any ; and II. the decree of care which is requisite wherever some must be 
taken. 

I. — 1. Every person, actively employed, is bound to take some care in 
what he is about. He cannot even exercise his own indisputable rights with- 
out taking some care not to cause others more damage than can in fairness 
be deemed necessarily incidental to such exercise : Sic utere tuo ut alienum 
non luBdaafi Moreover, even a person who \b gratuitously acting for 
another, is bound to take some care whilst so employed.^ 

2. Notwithstanding the universality of the duty to take some care, it is 
not every individual who, even if he suffers from the want of care, has a 
right to complain. A person may, by express contract, deprive himself of 

• See 8 E. & K 152, 168. 

^ See ante note 2 to § 58. 

^ See Coggi v. Bei-nard, 1 Sm. L. C. 82, and the note there. 
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his right to any care from another,* and no person can, by doing wrongs 
impose upon another a duty to take care of him.^ 

II. Ajs regards the degree of care ; whereyer there is a deify to take any 
care, reasonable care is at once the most which can be demanded, and the 
least which is sufficient.^' But the gfcat difficulty still remains, viz., to 
determine what, under the drcumstanoes of any particular case, is to be 
deemed reasonable care; and here the following distinctions must be 
taken. 

1. Generally, and as between persons in no particular relation to each 
other, that alone is reasonable care which in the judgment of men in general 
is proportionate to the probability of injury to others ; and consequently he 
who does what is more than ordinarily dangerous is bound to use more than 
ordinary care.^ A person who does not take such care as is reasonable is 
answerable for the consequences, eyen at the suit of a person who, had ke 
been more careful, might have avoided them ; ® but not at the suit of one 
whose own want of reasonable care contributed, as much as the want of such 
care on the other side, to the damage complained of, for then being in pari 
delictOy melior est conditio defendeniis. ^ 

2. As between persons who stand, by virtue of some transaction, in some 
peculiar relation to each other — 

A. If the obligation to take care arises ex contractu or quasi ex coniraeiu, 
the degree of care which is reasonable is that which the other side is under 
the circumstances reasonably justified in expecting ; s and — 

a. If the degree of care to be taken is expressly fixed by agreement, that 
degree of care alone, be it none or the greatest imaginable, is sufficient and 
can be required.^ 

b. If nothing be said as to the degree of care, then — inasmuch as one 
person is always justified in supposing that another will take at least such 

• Carr v. The Lane. <*? Tories. BaHway Co., 17 Jur. 397, Ex. 

b l/ygo y. Newbold, 9 Ex. 802. 

< ^>«te CoUeU y.The L.A N, fT. JZaaMwy Cb., 15 Jur. 1053, Q. a ; i>aiuey v. JZfbftortl- 
Mm, 8 E. & B. 144. 

' See The Ewopa, 14 Jur. 627. This principle has not been always applied to 
Bailway Companies, on the ground, it would seem, that where a dangerous tnde^ 
ftc, is expressly sanctioned by a special law, the duty to take care is measured by 
thcU law ; see 14 C. R 225. 

« Bamet v. Ward, 9 C. B. 392; Righy y. ffewiU, 5 Ex. 240 ; Davies v. Mann, 10 IL 
& W. 546 ; Lynch t. Nurdin, 1 Q. B. 29. 

' Butterfidd v. Porreeter, 11 East, 59 ; Morriaon v. The Qen, Steam Nav, Co., 8 Ex. 
738 ; Bridge v. The Grand June, Sail. Co., 8 M. & W. 244. 

f See the judgments of Gk>uld k Powell, JJ., in Cogge v. Bernard^ 1 Sm. L. C 82. 

b Cogge v. Bernard, vib, eup. ; AusHn v. The Manchester, Shtfidd, 4t Lineofnthire BaU- 
way Co., 10 C. B. 454 ; Carr y. The Lancashire <k Torkehire Bailway Co., 17 Jur. 
897, Ex. 
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care as persons of his condition in life, eren if of less than ordinary prudence, 
nsnally take when engaged in their own affairs — 

a. If the person to take care receives no benefit, he is answerable^ but 
only answerable for the want of such care as that just mentioned, i. e., for 
ffross negligence. 

p. If, however, he alone derives a benefit, he must take more care than 
that ; from him that amount of care alone is reasonable which a thoroughly 
prudent and careful man of his own condition would take in his own affairs ; 
even for sliffki neglect such a one is therefore answerable. 

y. If there be a mutual benefit, e. g., reward on one side, and some ad- 
vantage gained on the other, the degree of care which is reasonable lies between 
the two extremes above fixed ; the person to take care is bound to take such 
care as a man of his condition in life and of ordinary prudence and thought- 
fiilness takes when engaged in his own affairs. Consequently, in such a 
case as that now supposed, a person is answerable, not indeed for aliffki 
neglect, but for gross neglect, and less than that.^ But, on grounds of 
public policy, innkeepers and common carriers form an exception to this rule, 
their responsibility being much more extensive.^ 

To complete the above view, it is requisite to observe that a person who 
takes such care as he usually does of his own things may not take enough, 
even though he derives no benefit f but if he were known to be a careless 
man, then it is otherwise, for it was the foUy of the other side to trust him.^ 
On the other hand, a person of more than ordinary skill, if circumstances 
arise in which an exercise of such skill is required, is not justified, even though 
unpaid, in exercising a less amount of it than the circumstances may be fairly 
said to demand.® Moreover/ it must not be forgotten that, by our law, no 
person is, in the absence of all consideration, bound to set about what he may 
have promised to do, and consequently if his negligence consists solely in 
forbearing to enter upon the execution of his imdertaking, such negligence is 
not legally imputable.^ This doctrine, it must be confessed, well deserves the 
disapprobation which it has from time to time called forth. 

S. An obligation to take care arises ex delicto or quasi ex delicto where a 
person assumes, without authority, to meddle with the things of another, or 
uses them in an unauthorised manner. If in such cases any damage ensues 

* The authorities Bupporting the above propositions will be found in Jonee on 
Bailments, and Coggs v. Bemaa-d^ and the note thereto in 1 Sm. L. C. 82. 

*> See as to Innkeepers, Caly^t ca., 1 Sm. L. C. 37, and as to carriers, Ooggs v. Ber- 
nardy 'M suprck 

« Doorman v. Jenkins, 2 Ad. & Ell. 256. 
^ See per Lord Holt in Coggs v. Bernard, 

* See per Lord Loughborough in Schiells v. BtaMttme^ 1 H. BL 158; Wilaon v. 
Brett, 11 M. & W. 118. 

' EUee V. Qaiward, 5 T. R. 143 ; Balfe v. West, 13 C. B. 466. 



Ixxxviii TEHNOa [appkhdix- 

no amount of care which the person may show that he exercised is deemed 
reasonable ; he is answerable at all events ; ^ unless indeed he can show 
that the same consequences would have followed if he had been guilty of no 
wrongful act.^ A similar obligation is imposed upon persons keeping wild 
beasts, or animals known to be dangerous.^ 

NOTE TO § 146. 

Things. 

There is no definition of res in the corpus juris. Originally, no doubt, 
the word res, like its modem equivalents, denoted material objects and 
nothing more ; but as in common parlance it was extended to mean, inde- 
finitely, whatever can be the object of thought, so in juridical language it 
was extended to include whatever could be the object of a legal transac- 
tion. It is only in this extended meaning, expressly recognised by Ulpian 
and Hermogenianus (Dig. L. tit. 16. L. 23. L. 222), that the word res is 
capable of including rights, or, consequently, of being subdivided into res 
eorporales and incorporales. 

The following table of the Eoman sub-divisions of res may faclKtate the 
understanding of the text. Most of the divisions are recognised in our own 
law-books, see Bracton, lib. 1. c. 12 ; Eleta, lib. 3. c. 1; CoweU's Institutes, 
lib. 2. tit. 1 & 2; 2. Blackst. Com. c. 2; Co. Lit. 118 b, 121 6, 
Res may be divided 

I. With reference to the ownership in them ; into 
Divini juris, 
sacrse ; 
religiosse ; 
sanctse. 
Humani juris, 
nullius;^ 

communes ; 
pubHcse ; 
universitatis ; 
alicigus vel private. 
II. With reference ^x) their nature ; into 
Incorporales.® 
Corporales ; 

• Per Lord Holt in Coggs v. Bernard, 1 Sm. L. C. 90, 92 ; see too BotweU v. Prior, 
12 Mod. 640 ; Jones on Bailments, 121. 

>» See Dow v. Oarrett, 6 Bing. 716. 

c May T. BwrdeU, 9 Q. B. 101. 

' This term is also applied to res divini jurit; see poH note to § 147. 

* Also divisible into mobiteSy immohiles ; see § 152. 
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immobiles. 

mobOes ; which are again divisible, 

1. with reference to their power of motion ; into 

moTentia ; 
mobilia. 

2. with reference to their similarity ; into 

fungibiles ; 
non fungibiles. 
in. With reference to the groups they form ; into 
Singulares. 

Universales ; which are again» 
res oonnexffi ; 
res uniyersitatis ; 
facti; 
juris. 
lY. With reference to their divisibility ; into 
Dividuffi. 
Individuse. 
V. With reference to each other ; into 
Pnncipalea. 

Accessiones ; which are again, 
pertinentisB ; 
impeiisse ; 
fiructus ; viz. : 

naturales ; i. e. 

naturales mere; 
industriales ; 
civiles. 



NOTE TO § 147. 

1. 
<XKDl]lieroiii]iL| ttO^—Oommerdum denotes the capacity of being 
the subject or object of ownership. It will be observed that res extra cant" 
mercium, as defined.in the text, are not identical with res nullius, of which the 
author makes no special mention, but which are constantly noticed in the 
corpus juris; for although all res extra commercium are res nullius, the 
converse will not hold.^ 

It is clear that by nullius as applied to res nothing more was intended 
than that the thing at the time was not the property of any individual ; a 

> See Bdcking Inst. 9 67. 
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thing at one time nulUus might become alicujus, aa in the ease of the vacant 
inheritance put by Gains (Dig. I. tit. 8. L. 1 pr.) From the same passage 
it appears that nuUhu was not opposed either to puhliea or universUatis, 

Bes eommunesy i.e. things, the enjoyment of which is common to all, but, 
the property in which is in nobody, are distinguished on the one hand from 
res nullius by being incapable of becoming the ezdusiTe- property of any 
person natural or juridical, and on the other hand from res publica by their 
use not being, even in theory, at any time confined to the Eoman dves. The 
only things mentioned in the corpus juris as being camtmony are, the air, 
running-water, the sea and the sea-shore, which lattar is said in the 
Institutes to be both common and public. 

2. 
As to what things are by the English law common, public, 8m;., see the 
authorities cited in the note to § 146. 

NOTE TO § 149. 

As by the Roman law an interdict lies for the protection of the rights 
common to all members of the state, so by the English law does an indictment 
lie for a similar purpose. See 4 Blackst. Com. 167 ; 8 ib. 219, 

NOTE TO § 164. 

ITniyersitas.— By the word universitas is meant the one ideal whole which 
is formed by taking any number of distinct component parts collectiyely. 
Whether the parts themselves are corporeal or incorporeal the unity which is 
the result of their collective consideration is clearly ideal, fictitious, juridical. 

A number of persons taken collectively, and so forming one ideal^ 
fictitious, juridical person is (as has been already seen in the sections relating 
to corporations (§ 113)) termed universitas, 

A number of material distinct things (i.e. sheep, books, Sec.) taken col- 
lectively, and so forming one ideal, fictitious, juridical thing (i.e. a flock, a 
library), is also termed universiias — unioersiias facH s, hominis. 

The totality of a person's rights and duties, or what is callied his whole 
active and passive property taken collectively, and so forming one ideal, 
fictitious, juridical object, is also termed universitas, and, to distinguish it 
from the last, universitas Juris. 

The universitas juris is that which is of such great importance with 
reference to the legal doctrines of succession : according as a person succeeds 
to the universitas of another or only to some individual thing is he the 
successor universalis or singularis of that other. 

An owner, as such, is empowered to dispose of what is his and to recover 
it from any person withholding it. But if A. sells to 0. what is in fact B.'s 
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property, B. cannot compel A. to hand him the price, but can only proceed 
against G. for the recovery of the thing sold. To this principle there are 
hovireyer by the Boman law a few exceptions ; for certain persons have the 
privilege of recovering in specie that which has been bought with their 
money. So again there is an exception in the case of an university juris 
with respect to which there is a law usually expressed thus, res succedit in 
locfu/m prttiiy et pretmm vfh locwm rei or 9u/rrog<xtv/m aapib natwram ejus in 
CU0U8 locwn vwrrogatum eat. This rule, the reasons of which are not known, 
is itself subject to qualifications which are not however material for the 
understanding of the text. [Braun, § 262.] 

NOTE TO § 156. 

Divisibk, Indiyisible.— The substance of this section may be thus 
expressed — 

Divisible is that thing whose parts are capable of forming entire wholes. 

Indivisible are other things. 

When a thing belongs to several persons, each of whom has an exclusive 
right to some certain determinate part, they are said to hold the thing pro 
diviso ; each person, in fact, is independent of his neighbour, and the part 
belonging to him is a small but distinct and separate whole. 

When a thing belongs to several persons^ no one of whom has an 
exclusive right to any determinate part, but each of whom has as much 
right as the others to the whole thing, they are said to hold it pro indwisa. 
[Mackeldey Lehrb. § 151 a.] 

NOTE TO § 156. 
A006M0li68. 

1. 

Accesno is whatever is aceedensy and is applied as well to things as to time, 
possession, events, contracts, &c. 

Whether a thing is principal or accessory depends entirely on its relation 
to some other thing ; the terms applied otherwise than to denote a relation 
are meaningless. The same thing may at the same time be principal with 
respect to one thing and accessory with respect to another. But no accessory 
thing, as such, can itself have an accessory, or, as the Bomans express it, 
accesno accesnonia non daiur^ This principle renders compound interest 
illegd, for interest, being accessory to the principal debt, cannot itself 
and as such bear interest. By the Boman law, however, that which before 
litis contestatio was merely accessory became, after it, principal and capable 
of standing in that relation to some other thing. [See Braun's Eror. 
p. 279.] 
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2. 
For cases illustrating the maxim aecessorium non duett Bed tequitur suum 
principaUy see Broom's Max. 368 ; Hastie v. Coutourier, 9 Ex. 109 ; GoUUb 
V. Oranch, 17 Jur. 686. 

NOTE TO § 169. 

Prodnoe. 

A person who committing a breach of trust employs the money of another 
and makes a profit thereby, is compellable to account for such profit to the 
person with whose money it was made.^ 

NOTE TO § 163. 

Damages. 

Damna in the common law hath a special signification for the recompenoe 
that is given by the juiy to the plaintiff or demandant for the wrong the 
defendant hath done imto him. Co. Lit. 257 a. 



NOTE TO §§ 164—166. 

ttoanti res est. 

The general expression used to denote the pecuniary interest of a person 
in a thing or a transaction is quanti res esL This pecuniary interest may be 
equal to or greater or less than the market value of the thing, or the 
subject matter of the transaction ; in other words, the asHmaiio ejw quod 
interest may be equal to or greater or less than the verum reijpretium or vera 
rei astimatio. For example, a horse-dealer has a horse killed by negligence ; 
his pecuniary interest in the horse coincides with its market value. But if 
he had sold the horse for that value and bound himself under a penalty to 
deliver it at a future day, his pecuniary interest in the horse would be greater 
than its market value ; whilst if the horse were not his, but only a pledge in 
his hands, his pecuniary interest might, and probably would, be less than the 
market value of the horse. 

The pecuniary interest (Interesse in German) of a person in the subject- 
matter of a suit IB the difference in the state of his property caused by the 
wrongful act complained of, and is ascertained by comparing the actual state 
of the property with the state it would have been in if no such act had 
occurred. Positive and negative loss must therefore both be taken into 
account when damage to that pecuniary interest has to be compensated. 

It is to be observed that mere fancy loss, i.e. a loss appreciable only by a 
person who regards a thing damaged with a greater or less degree of 
affection ia not in any case a subject-matter for compensation. On the 

* Docker y. Somes, 2 M. & E. 666. 
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other handy eyeiy loss affecting the yalue of one's property must be made 
good, provided it be really caused by the wrongful act of another. This rule 
applies even although the wrong and the resulting loss are connected by a 
chain of circumstances, but is always to be acted upon with the greatest 
caution when compensation is demanded for an unacquired gain. See 
2 Puchta Inst. § 260 ; 2 Puchta Vorles. § 224 — 6 ; and the references to 
§ 167 in the text. 

NOTE TO § 167. 

Damages and oompenaation. 

The English law respecting damages and compensation may, for the 
purposes of the present note,^ be sufficiently stated in answers to the 
questions. What gives rise to a right to damages or compensation P What 
18 the amount recoverable P 

L When due.— In addition to special laws and agreements, the sources 
of an obligation to pay damages or make compensation for loss sustained 
by another are — 

I. Unilateral permitted acts. No duty to compensate arises from the 
mere fact that outlays have been made, or services performed, by one ''person 
for another; the officious conduct of one man imposes no obligation on 
another to compensate him for the consequences of his own spontaneous act ; 
and even though the other be benefited he cannot, on that ground alone, be 
compelled to pay for what he never sought to obtain.^ In order that the 
imilateral permitted act of one person may impose upon another an obliga- 
tion to compensate him, the act must have been one which the other person 
was under an absolute duty to do ; ® or one which the person seeking com- 
pensation was compelled to do, either in order to avoid loss himself,^ or by 
virtue of some duty which, although vested in him, ought, as between him 
and the other, to have been performed by the latter ; ® or one which the 
other authorised either expressly or impliedly, as where he ought to have 
prevented it if he did not intend to make compensation ; ' or lastly one which 

* See farther, Sedgwick's measure of damages, 2 Tidd Pract 869 et teq. ; Bac. Ab. 
Title Damages ; 2 Fonbl. Eq. Bk. v. c. 1, and 2 Stoiy Eq. Jur. c. 19. 

^ See for instanoes illuBtrating this, Oalway v. MaOuw, 10 East, 264 ; per Bayley, 
J., 6 K & C. 444 ; SUiket v. LewU, 1 T. B. 20; ChUd v. MorUy, 8 T. R. 610. 

• AwJbroat v. Kerriaon, 10 C. B. 776 ; Bead v. Legard, 6 Ex. 637 ; Jenkina v. Tucker, 
1 H. BL 90; Bogen v. Price, 3 Y. & J. 28. 

* ExaU Y. Partridge, 8 T. R 308 ; and see Paumal v. Ferrand, 6 R &. C. 439, 
See as to outiays by mortgagees in possession, 2 Pow. Mortgages, 957 ; Q^arreU v. 
Beckford, 14 Ves. 177. 

• See Povnud v. Ferrand, 6 R & C. 439 ; J^erffs t. Owt, 2 R & Ad. 883 ; ffalee 
V. Freefihonf 1 Brod. & Bing. 891 ; Foster v. Ley, 2 Scott» 488. 

' Read v. Legard, 6 Ex. 637 ; Westropp t. Salomon, 13 Jar. 1104, C. P. ; Alexander 
V. Vanu, 1 M. & W. 511 ; PiUing v. ArmUage, 12 Yes. p. 84, 5. 

X 
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has been peifonaed under a mistake, of which he will otherwioe obtain an 
unfair advantage.^ 

2. Unilateral unpermitted acts. By the general principles of the common 
law eveiy breach of a relative duty, whether its correlative right is in rem or 
in personam^ gives rise to a claim for damages ; ^ and this daim can be 
enforced, not only against the person directly guilty of such breach, but also 
against him by whose order, or on whose wrongful inducement the former 
acts.^' But, as already stated, a pure accident,^ or an act done in the exercise 
of a right,® gives rise to no action for damages. Where, moreover, a duty is 
imposed by statute, which also gives a remedy for its breach and that remedy 
is available for the benefit of the person injured, he can not obtain damages 
for the loss sustained but must pursue the remedy given.' 

Where the unpermitted act is a tort, even infants and persons of unsound 
mind are compellable to make compensation ; s for their wrongful acts are 
not deemed accidents,^ and the intention with which a tort is committed 
only alPects the amount of the damages to which the person injured is entitled. 
But such persons are not liable to make good losses resulting from an act 
which is wrongful only if done malo animo} 

II. Measure.— With respect to the measure of damages, the great principle 
is that an injured person is entitled to such a sum as adequately compensates 
him for the pecuniary loss sustained, strictly in consequence of the act com- 
plained of.^ A larger sum than this is only recoverable by virtue of some 
special enactment, giving double or treble damages, i.e. double or treble the 
amount given by a juiy,^ or where the wrong is one of so aggravated a nature 
that the mere pecuniary loss, resulting from it, is no measure of the vexation and 
annoyance endured by the injured person ; (vindictive, exemplary damages.)^ 

• Com. Dig. O&anc. 4 1. 8, citiiig Lev. 162; WaUeyy. TToO^y, 1 Vern. 487 ; Swoht. 
Swan, 8 Price, 518 ; 2 Story £q. Jur. $ 799 a, 1287. See the decree in Neesom. v. 
Ciarkaon, 2 Hare, 176; and other casea cited in Seton on Decrees, p. 88. In America 
it was held by the late eminent juriat Stoiy, that a bill would lie in Equity for 
compenaation for bettermenU made by a bona fide purchaser in -poeaeeaion, but who 
was afterwards evicted at law. Bright v. Boyd, 1 Story Bep. 478. See 2 Greenleaf 
£y. I 549. 

^ Com. Dig. Action on the case (A). 

• See BUit v. ITie Sheffield Gas, Ac. Co,, 2 E. & B. 767; and the great case of 
Landey v. Gye, 2 EIL & BL 216. 

' Ante note to § 140 p. Izzziii. 

* Ante note to § 58 p. zxx. 

' See CwKih v. Sted, 8 E. & B. 402. 

r 2 Greenleaf Ev. § 270 ; Yin. Ab. LwMOie'Qt.^ 

^ But see 8 Yang. Lcitf. § 571, Anm. 2. 

* £. g. a fraudulent miBrepreeentation, Price v. HewiU, 17 Jur. 4. 
^ See 2 Greenleaf Ev. % 256. 

y 2 Tidd Praa 898. 

 See Merest v. Harvey, 5 Taunt. 442 ; 2 Fonbl. Eq. Bk. Y. c. 1 § 1. 
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However every pecuniary loss, whioh would not have been sustained in the 
absence of the wrong complained of, cannot be taken into account in esti- 
mating the damages recoverable from the doer of the wrong ; t%e damage 
must not he too remote and the great difficulty in any particular case is to 
apply the leading principle with this important qualification. The main 
general rules relating to this subject are as follows — 

1. If the parties have themselves fixed the amount of compensation payable 
in a given case, that amount and that alone is the sum recoverable.* 

2. If no such sum is faidA. and the wrong complained of is a breach of 

A. An alternative duty ; the loss sustained by non-performance, in the way 
least b^ieficial to the other side, is the measure of the damages recoverable ; ^ 
for the option is with the person obliged. 

B. A duty which is not alternative ; then if the duty is one 

a. Arising from an agreement, express or implied, the measure of damages 
is the loss which ordinarily arises from similar breachies of similar contracts ; 
but it is not the loss which, though in fact sustained, arose in consequence of 
the peculiar position of the person complaining ; unless indeed such position 
and the consequent probability of unusual less were known to the other side 
when he entered into the contract.^ 

b. Arising otherwise than from agreement and — 

a. If the injury is such as to affect the plaintiff's person or character or 
position in society, or is committed under circumstances which, according 
to the prevailing notions of the day, aggravate the offence, there seems to be 
no measure except the opinion which a jury may form upon a consideration 
of aU the circumstances ; and unless their verdict is outrageous it will not be 
interfered with on the ground that the damages given are excessive or the 
contrary.^ 

p. If the injury does not fall within the dass last referred to, the damages 
should be such as to put the person injured, as nearly as may be, in the same 
situation in which he would have been if the injury had not been committed ; ® 
and if the injury is to property and the best evidence of its value has been 
destroyed by the defendant, it must be taken to have been of the greatest 
value possible.' 

• Lvwe ▼. Peer$, 4 Burr. 2229 ; 2 Tidd Prac. 876. 

^ See BMnson v. Bobinaonf 1 De Q. Mc. & G. 257, 8. 
"" See HadUy v. Baxenddle, 9 Ex. 341 ; Peterson v. Eyre, 13 C. B. 353. 
<i See 2 Tidd Prac. 882 &c., 888 &c.; 2 Greenleaf E7. § 266; Merest ▼. Harvey, 5 
Taunt. 442. 

* See 2 Tidd Prac. 884 et seq, Yin. Ab. ConsequefUial Damage ; Newman ▼. 
Zachary, Aleyn 8 ; RosweU v. Prior, 12 Mod. 640. See the forms of the decrees to 
account in Seton on Decreee, 474, 485. As to mental sufferings see Blaks v. The 
Midland Countiet^ RaU., 16 Jur. 562. 

' Am4yry v. Del-amirie, 1 Sm. L. C. 151. 

X 2 



xovi INTEREST. [afpkhdxx. 

NOTE TO § 169. 

Interest' 
In order to understand the Boman law of interest it must be borne in 
mind that — 

1. The interest was reckoned in twelfth part« of an as. 

2. The period for which interest was reckoned was one numtk, and not, 
as in modem times, one year. 

3. The highest rate of interest allowed, in the time of the classical 
jurists, was one himdredth part of the capital (sors or ctymf) per month 
(u9ura ceiUesimai), or, as we should say, 12 per cent. 

4. To denote less than 12 per cent, recourse was had to the names given to 
the twelfths of an as, and these names were as under — 



■iV 




uncia 


A' 




sextans = sexta assis pars. 


A' 




quadrans = quarta „ „ 


A 




triens = tertia „ „ 


I*? 




quincunx = quinque undse. 


A 




semis = semi assis. 


r'. 




septunx = septem imcise. 


A 




bes = bis triens P 


T% 




dodrans = dequadrans i.e. as demta quadrante. 
r dextans — desextans. 


« 




or 
. decunx = decem uncise. 


a 




deunx s: demta unda. 


foUo 


wing 


table will now be intelligible : — 




1. 


p. c. is denoted by Undse or unciari£B usurae. 




2. 


„ Sextantes „ 




3. 


„ Quadrantes „ 




4. 


„ Trientes „ 




5. 


„ Quincunces „ 




6. 


„ Semisses „ 




7. 


„ Septunces „ 




8. 


„ Besses „ 




9. 


„ Dodrantes „ 




10. 


„ Dextantes „ 




11. 


„ Deunces „ 




12. 


„ Asses or centesimse „ 



NOTE TO § 171. 
When payablet^By the andent common law of England the taking of 
interest was in every case illegal, and a breach of this law exposed the so- 

* From Yangerow Leitf. § 77, and the Diet of Gr. k Rom. Antiq. art Inierett ofMtmejf, 
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called usurer to pains and penalties.* Altliough the crime of taking interest 
gradually became smaller and smaller in the eyes of the people as trade and 
ciyiliBation increased, and may be now said to have ranished, and although 
the doctrines relating to interest have gradually become more and more 
liberal, there has been an eyident tendency at law (but not in Equity^) to 
disallow rather than to allow interest where it has not been made payable 
by express stipulation.^ 

In the absence of an express agreement or direction for the payment of 
interest, the principal cases in which it is now recoverable either eo nomine 
or as damages^ are as follows : — 

1. Where the daim to it is supported by custom ;® 

2. Or by the general mode of dealing between the parties.' 

3. By a person who has used as his own, or made interest of money 
wrongfiiUy detained from another .s 

4. Where the principal is a sum certain, bequeathed by will ;** 

5. Or awarded to be paid on a day named, if the sum be then demanded 
and not paid ;^ 

6. Or due upon a bond ;^ 

7. Or by the judgment of a court of record ;^ 

8. Or is payable by virtue of a written instrument on a day certain ;" 

9. Or has been demanded in writing and notice has been given that 
interest will be claimed."* 

But in other cases it appears to be settled that, at law, interest is not 
payable upon the simple ground that one person delays the payment 
of money due to another ;° and, notwithstanding many dicta to the 

• See Wilkins Leg. Aug. Sax. p. 209 ; Glanv. lib. 8. a 16, and lib. 10. c. 3. 
^ See 2 FonbL Eq. Bk. 5. o. 1, § 2 ; Com. Dig. Chanc (8 S). 

c See Chitty on Con. 558; Miggim ▼. Sargent, 2 B. & C. 849 ; OdUon ▼. Broffg, 15 
East, 223 ; Be HamUand v. Bowerhcmk, 1 Camp. 50. 

' Interest not recoverable as such, but only as damages, may be withheld by a jury 
if they think proper. 2 Tidd Prac. 878. 

• See 2 B. & C. 349 ; 9 f6. 881. E. G. on bills of exchange and promissory notes, 
Sm. Merc Law, 243. 

' Owyn V. Oodby, 4 Taunt. 846 ; Bruce v. EwmUr^ 8 Camp. 467 ; ib. 496. 

f[ Perkins ▼. BaytUvm, 1 Bro. C. C. 875 ; Rogere ▼. Boehm, 2 Esp. 704 ; Jk ffcwU- 
land V. Botoerbcmkf 1 Camp. 50. 

1" See 2 Wms. Ezor& 1221. 

1 ffUhtmeeY. Davis, 1 M. ft S. 169 ; 2 Tidd Prac. 878; but see ColleU y. NeumJum, 
1 Drew. 447. 

^ 2 Tidd Prac. 874 ; Farquhar v. Mwrris, 7 T. R. 124. 

» M'Chure ▼. Dunkm, 1 East, 486; 1 & 2 Vic. c 110, § 17. 

"> 8 & 4 Wm. lY. c. 42, § 28. Whether in these two cases interest can be obtained 
or not, depends at law upon the jury. 

" See CaU(m v. Bragg, 15 East, 228 ; Eiggins ▼. Sargent, 2 K k C. 849; Page t. 
Nemman, 9 B. & C. 878 ; Amott v. Redfem, 8 Bing. 855, has not been followed. 
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contraiy,* it seems that a similar doctrine prevails in Equity.^ However in 
Equity, interest is always given upon money detained in breach of tmst.*^ 

With respect to the time from which interest is payable ; even if a day be 
agreed upon, the misconduct of the person to receive the interest may justify 
the other in refusing to pay it from such time,^ although of course, as a rule, 
the time fixed decides th« question. If no time be fixed, then the only 
general rule which can be laid down appears to be that if the principal 
bears interest irrespective of the wrongful conduct of the debtor, the interest 
must be computed from the time when the creditor can be said to have 
been deprived of the use of the principal ; whilst if the interest be payable 
as damages for wrongful detention, the time when the detention first became 
imputable delay is that from which the interest must be reckoned.^ 



NOTE TO §§ 172—6. 

Bate of interest— In England, as- in other countries, there were well 
intentioned but mischievous laws prohibiting, in certain cases, the taking of 
more than a fixed rate of interest. For an account of these laws and of 
the cases decided upon them, the reader is referred to 2 Blackst. Com. 454, 
and the title Usury in the Digests and books on Contracts and Pleading and 
Evidence. The Usury laws are however now happily repealed.' The principal 
modem rules upon the subject may be thus stated. Supposing interest at 
some rate or other to be payable — 

I. Five per cent, was the highest allowed, 

1. Whether there was any agreement to the contrary or not,s 

A. On debts of £10 or under; so 

B. On negotiable instruments made payable more than twelve months 
after date, or having more than twelve months to run ; and 

C. On money secured upon real property. 

2. Where no rate was fixed by agreement between the parties.^ 

But where interest was payable by virtue of a contract made abroad 
these rules did not apply. For if, in such cases, the rate was fixed by 

> See EkvM v. East India Comp., 1 P. W. 895 ; Craven v. TicHct 1 Yea. J. 6a. 

i> See Tmo T. The EoH of WitUertan, 1 Yea. J. 451 ; Orenze ▼. ffunier, 2 ib. 157 ; 
Booth V. Leycester, 1 Keen, 247, and 8 M. & Cr. 459. 

< See 2 Madd. Ch. 164, 5 ; 1 Yes. J. 452. 

^ For inBtaaces see JDwiame t. Deoitme, 1 Ma & Q. 886 ; JRobertmm ▼. Shdt^n, 12 
Beav. 868 ; Bowley v. AdofM, ib. 476 ; Skerwin t. Skakspeare^ 17 Beav. 267. 

* Compare the cases on Bills of Exchange in Bayley on Bills, 851 Aic ; on LegaeieB 
in 2 Wms. Ezon. 1221 ; 2 Fonbl. Eq. Bk. 5. c. 1. § 8; Donovan v. NeedKam, 9 
Beay. 164 ; Creuee t. fftmter, 2 Yee. J. 157. 

' 17 & 18 Yia c. 90 ; an exception is made as regards pawnbrokers. 

' 12 Anne st 2, c. 16 ; 2 & 3 Yic c. 37. 

h 2 & 8 Vic. c. 87, § 2. 
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agreement, that rate was payable unless it was forbidden by the laws of the 
countiy where the contract was entered into ;^ and if no rate was fixed the 
current rate of interest there was that which was payable.^ 

Moreover, 5 per cent, is the rate of interest payable in Equity by a 
trustee who has misapplied the monies entrusted to him, or has derived 
benefit therefrom.® 

II. Four per cent, is the rate payable — 

1. On judgment debts: 1 & 2 Vic. c. 110, { 17. 

2. In ordinary cases where, there being no special provision as to the rate 
of interest, interest by way of damages is awarded by coiirts of justice.^ 

III. The current rate of interest is the highest which the jury are autho- 
rised to give by the statute 3 & 4 Wm. lY. c. 42, { 28. (aTite note 
to § 171.) 

lY. The rate of interest payable by express agreement was, even before 
the late act, allowed to be recovered, except in the cases prohibited by the 
usury laws, i.e. in the cases denoted above by the marks, I. 1. A. B. C. 
Now that the usury laws no longer exist, parties agreeing as to the rate of 
interest will, it is apprehended, always have to abide by their agreement in 
that as in other respects. 

The cases in which an agreement to take more than 5 per cent, was or 
not usurious and illegal will be found collected in the works above men- 
tioned. It IB only necessary here to observe, that there was no usury unless 
there was both forbearance and an agreement to take, or an actual taking of 
more than 5 per cent, in consideration of such forbearance.® 

NOTE TO § 177. 
Compound interesb^-As a general rule compound interest is not allowed 
by the law of England. Indeed it has been said that (except perhaps as to 
mercantile accounts current for mutual transactions), an express contract to 
pay such interest iz invalid.' However, it is dear that accounts may be 
made up half yearly, and that interest may be charged on the balances then 

> See Harvey v. ArchMd, 8 B. & C. 626. 

»» Oibbs V. Fremont, 9 Ex. 14 ; 2 Tidd Prac 874 ; Ekine ▼. East India Camp., 1 P. 
W. 896 ; C(nvnor v. BdlamorU, 2 Atk. 882. These two rules are a fortiori correct now 
that the usury laws do not exist. 

« 16 Beav. 505 ; WiUiamt v. PoweU, 15 Beav. 461 ; Jonea v. FoxaU, ib. 888 ; and 
see Treves v. Townshend, 1 Bro. G. C. 884, and the casee in the note thera 

* Perkins v. Bayntum, 1 Bro. C. C. 875; ib. 884 note ; TMs v. Carpenter, 1 Madd. 
290 ; 2 Wms. Ex. 1229, 1569. 

« See Chesterfield v. Janseen, 2 Yes. S. 125 ; Chitty on Contracts, 604 &c., 4th ed. 
Chitty Col. Stat. tit. Usury, 

' See Fergusstm v. Fyffe, 8 CI. & Fin..l21 ; ex parU Bevan, 9 Yes. 224 ; ib. 271 ; 
4 Madd. 64 n. Query now that the usury laws are repealed. 
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found due.* In equity, moreover, compound interest is decreed to be paid 
by a person who commits a breach of trust by positively misapplying 
another's money ,^ but not if he merely keeps in his own hands monies which 
he is directed to invest and accumulate.^ 

NOTE TO § 178. 

Consequences of TTsnry. 
The consequences of usury were as follows. If interest at a higher rate 
than 5 per cent, was in the prohibited cases — 

I. Eeserved by any contract; the contract was wholly nuU and void,' 
and could not be enforced by any person however innocent.® But the trans- 
action was void only so far as was necessary to prevent an evasion of the 
statute of Anne, so that, if there were two securities for the same sum, the 
invalidity of one of them did not necessarily render the other void.' 

II. Actually received by the creditor, then — 

1. The debtor could recover the excess by an action for money had and 
received to his use by the creditor .s 

2. The creditor incurred a penalty equal to treble the amount of the loan 
and recoverable by any informer.^ 

NOTE TO § 180. 

Cessation of interest 

Interest being payable in consideration of a principal sum owing, when the 
latter ceases to exist the former ceases to accrue ; nevertheless interest may 
continue payable in respect of a sum which the creditor has agreed to take no 
steps to recover from his debtor.^ 

NOTE TO § 181. 

Discount 

1. 
With respect to discount it must be remembered that a creditor cannot be 

* Ex parte Betfon, 9 Yes. 224 ; Dawea v. Pinner, 2 Camp. 586 n; EaUm t. BeU, 
5E&A.84. 

^ Jones v. FoxaU, 15 Beav. 388 ; WiUiame v. P(nDell, lb. 461 ; Baphael ▼. Boekmi, 
11 VeB. 92; 13 ib. 407, 590; £noU v. CoUee, 16 Beav. 77; 2 Wma. Ex. 1572 
etBcq. 

« Tebbs T. Carpenter, 1 Madd. 290. 

' 12 Anne, st 2, o. 16. 

* 1 Wms. Saund. 295 6 ; an exception was made by 58 Geo. IIL & 93, in £Eivour of 
hwMLfide holders for value of negotiable instruments. 

' See LwM v. Jlorlock, 1 Drew. 618 ; £x parte WwrringUm, 3 De G. Mc & G. 
159 ; James v. Price, Kay, 231. 
r See Smith v. Bromley, 2 Dougl. 697 a; Cowp. 792. 
^ 4 Bl. Com. 157 ; 12 Anne st. 2, c 16 ; see the precedents in 2 Ch. Plead. 359. 

* See Bateman v. Margeriton, 16 Beav. 477. 
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compelled against his will to aaoept payment before the day appointed, and 
to allow discount in consideration of the prepayment. A contrary opinion is 
sometimes founded on L. 70 de soM. (46. 3) L. 50 de 0. et A. (44. 7), but 
these passages merely state that a debtor may pay what he owes before the 
time appointed, which he of course may do in full; they do not contain a 
word about discount. Another passage, L. 24, § 2, %ol, matr. (24. 3), also 
referred to in support of the opinion, is again no authority for it ; this law is 
to the effect that a person bound to give security for payment at a future 
time and unable so to do may be called upon to pay immediately on being 
allowed a proper discount. It is nowhere said that the creditor can be 
compelled to accept prepayment with discoimt. [3 Yang. Leitf. § 587> 
anm. 7.] 

2. 

The difference between the three modes of reckoning discount mentioned 
in the text may be thus illustrated : Suppose A. to have borrowed of B. 
iSlOOO, to be repaid without interest twenty years hence, and that A. is 
desirous of discharging his debt now. The question is how much less than 
JBIOOO must he pay, the customary rate of interest being 5 per cent. P 

CarpzoY and Pinkard answer — ^A. pays in 1800 what he is not called upon 
to pay until 1820 ; he should consequently deduct 5 per cent., i.e. £50 for 
the year 1800, after which there remains £950 due ; he should then deduct 
5 per cent. i.e. £47 10«. for the year 1801, after which there will remain 
£902 10«. and from this he should deduct another 5 per cent, for the year 
1802, and so on. This mode of reckoning is simply absurd, for if the time 
originally fixed for payment be distant, the debtor, paying early, will in fact 
give his creditor scarcely anything, or at all events far less than sufficient, 
even with interest, to amount at the end of the time to the whole sum due. 

Both Hofmann and Leibnitz proceed upon the correct principle, that the 
debtor should pay so much as will enable the creditor, by investing his money, 
to have, at the end of the period given the debtor for payment, precisely what 
would then have been paid if no variation had been made in the time of pay- 
ment. The only difference between them is, that Hofmann considers that 
the creditor should be dealt with as if he invested his money at simple 
interest ; whiht Leibnitz thinks that the calculation should proceed upon the 
assumption that he invests his money at compound interest. 

According, therefore, to Hofinann, a debtor who pays in 1800 a debt of 
£1000 which he is not called upon to pay until 1801, cannot deduct 5 per 
cent, on the £1000, as Carpzov and Pinkard say he should, for the £950 which 
would then be left, would not, at 6 per cent., yield £60 in one year, but only 
£47'5 ; the debtor shoidd pay that sum, which, if put out at simple interest at 
the rate of 5 per cent., will, at the end of one year, amount with the interest 
to exactly £1000, i.e. £952*38. To return to the example above put, if A. 
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having in the year 1820 to pay £1000 is rendy to liquidate the debt in 1800, 
he shoold pay £500, for this with simple interest at 5 per cent, for twenty 
years will, at the end of that time, amount to £1000 exactly. 

But, mathematically speaking, even this is not correct ; for the interest 
which the creditor makes eveiy year can itself be put out to interest at 6 per 
cent., and be conyerted into capital yielding interest. It is for this reason 
that Leibnitz disapproved of Hofinann's mode of reckoning, and insisted that 
the debtor, paying before the time fixed, should be called upon to pay only such a 
sum as would, with compound interest, amount, by the time originally fixed for 
payment, to the sum stipulated to be then paid. It is clear that this is no infringe- 
ment of the law prohibiting the taking of compound interest. Leibnitz does 
not require a debtor to pay interest on any interest he may owe already, but 
merely insists that the creditor should employ his money profitably and take 
into account the gain thereby obtained. The law against compound interest 
only forbids the payment of interest on interest already payable, but in no 
way prohibits the investment at interest of money already received for interest 
on a principal lent. 

The only possible objection to Leibnitz's mode of computation is that it 
presupposes the instant profitable investment of the small sums from time to 
time received by way of interest. It very often happens that this cannot be 
accomplished, and where that is the case it is of course unjust to treat the interest 
received for the principal as itself bearing interest. The judge must conae- 
quently ex cequo ei bono make a just allowance where this objection applies. 

Considerable difficulty has been occasioned by two passages in the eorptu 
juris, viz. : L. 3, § 2. L. 88, § 3. ad. leg. Falcid. (35. 2). In one of these 
Oarpzov's principle is followed, whilst in the other Hofmann's is adopted. 
Some writers, and amongst them Schrader, have been induced by this circum- 
stance to lay down Hofmann's rule as generally applicable. It seems, 
however, better to treat the above two cases as incapable of forming 
the basis of any general rule, and, where the laws prescribe not, to follow 
Leibnitz and one's common sense. (Braun's Eror. § 289). 

8. 

Acceptance of a debt before it is due cannot be usury, whether any sum 
or none be deducted by way of discount ; by such a transaction a creditor 
derives no advantage for his forbearance, but at most only a premium for 
the early discharge of his debtor.* 

The principle upon which discount is usually calculated in this countiy 
is, it IB believed, that contended for by Leibnitz, but no reported case has 
been met with upon the subject.^ 

• See Barclay v. Walmsley, 4 East, 55 ; and as to prepayment of interest, Bamet 
▼. Worlich, Cro. Jac. 25. 
^ Yin. Ab. Ditcowni is a collection of cases on set-off 
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NOTE TO § 182. 

Hediate, Immediate Duties. 

The Roman division of duties into mediate and inmiediate, and of actions 
into doHve smdnaiive, is founded on the following consideration. There are 
certain obligations which arise from events having a generic name, e.g. ex^ 
contractUy ex delicto^ quasi ex contractu^ quasi ex delicto, and there are others 
which arise without any event having such name, e.g. the duty of a father 
to support his son. Obligations of the last description were said to arise 
ex lege or immediate ex lege, and those of the first kind were, by way of 
contra-distinction, said to arise mediate ex lege. The division is not absurd, 
but is of little value as it arises rather from an accidental mode of speaking 
than £rom any solid distinction. [Braun Eror. { 131.] 

NOTE TO §§ 188—185. 

Formalities. 

1. 

We have already seen (note 1 to § 79) that the omission of forms directed 
by a statute does not necessarily invalidate the transaction in which they 
ought to have been observed. In such cases the maxim \&, fieri non dehuit 
sed factum valet. In the next note it will be seen when the absence of 
prescribed forms is fatal and when not. 

2. 

Strict proof of the due observance of formalities in transactions is often 
rendered unnecessary by the sensible rule, Omnia prasumuntur rite et 
solenniter esse acta donee prohetur in contrarium, or, as it is often more shortly ex- 
pressed, Omnia jprasumuntur rite esse acta. Cases illustrating this maxim will 
be found in Best on Presumptions, p. 74 et seq, ; Broom's Maxims, 729 ^ seq,\ 
and in the various treatises on the law of Evidence. According to Lord 
Coke, where different persons have to perform several acts, proof of one of 
them does not dispense with proof of the others, although the one proved 
would be inoperative in the absence of the others ; but it is otherwise if all 
the acts have to be performed by one and the same person (9 Co. 82 d). 

NOTE TO § 186. 
1. 

Observance of.— Forms are imposed by statute or by the common law or 
by the will of a private individual. 

If imposed by statute, the effect of their omission depends upon the 
question whether the statute renders them essential or only directs their 
observance Iflnte note 1 to § 79). The non-observance of a form which is 
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rendered by statute indispensable to the validity of a transaction, is fatal, and 
cannot be supplied or aided in equity unless in cases of manifest fraud.* 

If a form is imposed by common law, or by the will of a private individual, 
the non-observance of the form renders the transaction in which it ought 
to have occurred wholly invalid at law ; ^ unless indeed the transaction can 
be upheld upon the principle before adverted to — Cum quod ago non valet 
ut ogam valeat quantum vdlere potest^ But in equity, if there has been a dear 
intention to engage in the transaction in which a formality is thus imposed, and 
an attempt has been made to cany such intention out, but, owing to some 
accident, or mistake, or fraud, the formality has not been observed, the defect 
will be supplied in favour of a creditor, purchaser for value, wife or child.* 
This is upon the principle expressed in the Digest, et n nikil facile mtUoMr 
dum est ex solennibua tamen ubi aquUae evidens poscit eubveniendum est.^ 

2. 

The maxim is, quod ah initio non valet tractu temporU non convalescU; as 
to which see Broom's Maxims, p. 182. 

NOTE TO §§ 187—189. 

Evidence of wilL 

For all the purposes of positive law*a person is conclusively presumed to 
intend the necessary and probable consequences of his own deliberate acts.^ 

Where a person's language or conduct is ambiguous, and there is no other 
mode of ascertaining his will, the rule is to make that inference which is 
most favourable to his opponent, s 

As to the effect of a protest, see post note to § 194. 

Silence gives rise to considerable difficulty and reqiures particular notice. 
It is often said that silence gives consent. Far more correct, however, is 
the doctrine of the Eoman law,^ " Qui tacet non utique fatetur^ sed tamen 

• See Hibben v. HoUesUm, 8 Bro. G. C. 571 ; Ex parte BuUed, 2 Cox, 248; Yin. Ab. 
Chane. S. pL 8. 

^ See 2 Sug. Pow. 89 & 90 ; and the many oaaes at law in which the absenoe of 
sealing and delivery has been &tal, e.g. Wood v. LeadbOUr, 18 M & W. 888. 

^ Ante note to § 80, p. liii. 

^ ToUet V. ToUet, 1 Wh. & Tud. L. C. 155, and the oases there referred to; 1 Story 
£q. Jur. § 94—98, and § 169—177. 

• L. 188 de R. J. (60. 17.) 

' R V. Sheppard, R & R C. C. 169; R v. Cfeack, 9 C. & P. 499; R v. J)ix(m, 3 
M, ft a 11; Nemtmy, OAontZer, 7 East, 144 ; QrahamT, Chapman, 12 C. B. 98,108; 
J2. ▼. j^orvey, 2 B. & C. 261, 4 ; Haired, TTiZtora, 9 B. ft C. 648; Best on PlresmnptionB, 
176 ; 1 Tay. Ev. § 64, &c. 

ff Baa Maxima, rule 8, ** A man's deeds and his words shall be taken strongliest 
against himself.'* 

h Dig I. tit. 17 de R J. L. 142. 
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venim esty eum nan negare" Silence is no eyidenoe of assent, except on the 
part of him who is bound to speak ; * and an obligation to speak by no 
means arises from a mere challenge. Unless a person's conduct has been 
such as, in the absence of dissent, reasonably to warrant the supposition of 
assent, or unless he has been party or privy to a transaction which, effectual 
with his assent, is ineffectual without it, his silence cannot be deemed 
assent. In both of these cases, to give effect to unexpressed dissent would 
amount to a fraud upon others, but even here the assent is implied, not 
from mere silence but from that coupled with all the circumstances attending 
it.^ The''presumption of assent from silence is rebutted by any circumstance 
satisfactorily accounting for it, e.g. ignorance, mistake, fraud, or undue 
influence.® 

NOTE TO § 191. 

Extinction of rights, Ac. 
1. 
The great principle Vhich governs this subject is, that, a change is not 
presumed. Bights or duties once shown to exist are presumed to continue, 
unless there is some reason to the contrary ; and he who alleges that they 
have ceased takes upon himself the burden of proving his allegation, or at 
least of rebutting the above presumption.^ 

2. 
It often happens that a person who cannot actively prosecute his right 
can nevertheless passively enforce it.® A right cannot be said to be wholly 
extinguished so long as it is capable of being enforced in any way. 

NOTE TO § 190. 

Subsequent assent 

1. 
The reader will find several cases collected in Broom's Maxims, p. 676, 

• See SDe G. Mc. & G. 712; 1 ib. 25. 
i> See Savigny System, § 132. 

< For cases where silence has been held prejudioiaJ, see Lamb v. Btmee^ 4 M. & S. 
276 ; Picka/rd v. Secvrty 6 A. & K 474 ; Qregg v. WeUs^ 10 ib. 90 ; Dropper v. Borlaee, 
2 Vem. 869; Hamming v. Ferrers^ 1 Eq. Ab. 866, pi. 10; Lord Cawdor v. Leuns, 1 
Y. ft C. E^. 427 ; Nicholson v. Hooper, 4. M. & Or. 179; Rochdale Canal Co. v. King, 
16 Beav. 630; The Dvie of Beaufort v. Patrick, 17 Beav. 60; 1 Story Eq. Jur. § 
886, &c. ; and for cases where it has not, see Cross ▼. The General Beversion, die, Co,, 
8 De G. Mc. k G. 698 ; CochU v.Taylor, 16 Beav. 108 ; Pilling v. Armitage, 12 Ves. 
78 ; Dann v. Spwrrier, 7 Ves. 231. See further on this subject, 1 Taylor Ev. p. 637 
etseq. 

^ See Best on Presumptions, 186 et seq, ; Flow. 193, 431. 

• For instances see Cowrtenay v. Williams, 3 Hare, 639 ; Rose v. Oould, 16 Beav. 
189 ; Higgins v. Scott, 2 R & Ad. 413. 
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illuatrative of the rule amms raitkabitio retrotrahiiur ei mandaio priori 
€Bquipar(Uur,^ The doctrine applies as well to legal as to illegal acts.^ 
Where, however, the validity of a transaction depends upon a person's 
pievious assent as upon a condUian precedetU, his assent, given subsequently 
to the transaction, has no retrospective operation.<^ Moreover, the absence 
of pievious or contemporaneous assent renders the ultimate validity of a 
transaction wholly contingent, it being doubtful whether the necessary 
ratification will ever be given or not ; hence it is a rule that subsequent 
assent does not relate back so as to prejudice third parties whose conduct 
has been guided by the transaction as it actually occurred ; e.g. an unau- 
thorised notice to quit is not rendered valid by the subsequent approval of 
the landlord.^ 

S. 

A void act is not rendered valid by being confirmed.® The confirmation 
in such a case may, however, operate as something other than what was 
intended, upon the maxim, already noticed, cum quod ago non valet ul ogam 
valeat quantum valere potest. 

As to acts not void, the maxim is, Confirmatio omnea supplet dtfectusS 

NOTE TO § 192. 

Told and voidable. 

The division of rights and duties mentioned in this section seems to 
correspond with the English division into void and voidable. A void right, 
using both words in a juridical sense, is evidently an expression incon- 
sistent with itself. The division of transactions into void and voidable is 
not open to this objection. 

The difference between acts which are void and those which are voidable 
only, is important, for whilst a void act cannot operate in the way intended, 
and cannot be rendered valid by a subsequent ratification, a voidable act is 
to be treated as valid until its validity is contested, and, after a subsequoit 

 Sm too Bird v. Brown, 4 Eac 786. 

^ Yin. Ab. BatihaMtio. 

« Bateman v. Davis, 3 Madd. 98 ; WHes v. Cfresham, 2 Drew. 258. In both of these 
cases trusteee authorieed to act on the request of a third person, acted without such 
request) and were held to have committed a breach of trust although th^ oonduot 
was afterwards approved. 

^ Bight V. CfUheU, 6 Eaat, 491 ; Doe v. WaUert, 10 B. & C. 626 ; Doe v. GddwiM, 2 
Q. R 143 ; Story on Agency, § 246, 7 ; Smith Merc. Law, 148. 

• Per Yelverton, Cro. Ab. Barre, pi. 27; Shep. Touch. 813, 814 ; ShtrleffT. Mfmiin^ 
cited 8 P. W. 74 n. Com. Dig. Confirmation (D. 1.) 

f Co. Lit. 295 b. See Cole v. GMons, 3 P. W. 289 ; Cketterfidd ▼. JoMiten, 2 Yes. 
S. 125 ; Taylour v. Bockfort, 2 Yes. S. 281 ; Morte v. BoycU, 12 Yes. 355. 
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ratificatioD, its validity dates back to tlie time when the transaction took 
place.* However, as before stated, any act which is void in one point of 
view may be valid in another, e.g. that which is void as a covenant to stand 
seised may be valid as a bargain and sale. 

NOTE TO § 194. 

Protestation. 

The effect of a protest is merely to exclude an inference which, in its 
absence, might fairly be drawn from the conduct of the party protesting. 
There is a maxim FrotesteUto facto vel juri contraria non valet, which, it is 
apprehended, means that a protest inconsistent with the conduct of him who 
makes it goes for nought. Such a protest might however be evidence of 
constraint.^ 

NOTE TO § 195. 

Preaoription. 

1. 
Although it is not usual for English writers to distinguish prescription 
into legal on the one hand and judicial, testamentary, or conventional on the 
other, still as a period of time may be set otherwise than by law, and the 
lapse of such period may produce effects similar to those which arise in 
cases of prescription properly so called, it seems not only allowable but 
scientifically correct to consider together the effects common to lapse of time 
however set.^ Moreover, the law relating to the effects of lapse of time 
cannot be confined to prescription, in the narrow sense in which the word is 
used by English writers, but must include the doctrines usually classed 
together by them under the head of limitations of actions, and (in equity) 
of acquiescence. 

2. 

Lapse of Time. 

Judicial notice of.— The statutes of limitations cannot at law be relied 
upon as a defence unless specially pleaded;^ or unless not only the remedy 

• See anU note 2 to § 190 ; Shep. Touch. 288, 289 ; Yin. Ab. Void or Voidable ; 
and especially Bac. Ab. Void k Voidable, 

^ For the effect of a protest in pleading at law, see Gfrayshrooh ▼. Fox, Plow. 176 ; 
2 Wms. Saund. 103 ; in equity, Beame's Pleas, 46. Aa to letters written vMouit pre- 
jvdice, see Jonea v. Foxall, 15 Beav. 896; HoglUon v. Hoghion, 15 Beav. 821 ; 1 Tay. 
Ev. $ 566. For instances of ineffectual protests, see re Harrison, 10 Beav. 59; Bvr- 
mingham Canal Co. ▼. Lloyd, 15 Yes. 515 ; Walker v. York dt N. Midi BaiL Co,, 
2 £. ft Bb 750. The old doctrines relating to Continual claim seem to have 
depended on the &ct that it was a solemn protest 

« See Froben, § 1002. 

^ 2 Wms. Saund. 68 ; StUe v. Finch, Cro. Car. 881 ; Chappie v. Darston, 1 C. ft J. 1. 
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but also the right itself is extinguished.* But in Equity, a pbuntiff should 
show that he is suing within the time limited by those statutes,^ althou^ 
if the defendant does not specially claim their protection before the hearing 
of the cause, the court will not notice them.^ 

NOTE TO § 196. 

Aoqniflition by.^By lapse of time, rights, whether positive or negatiye, 
(freedom from duties), may be acquired in one of two ways ; viz. — 

1. Directly by continuous uninterrupted exercise or enjoyment. In this 
case (prescription properly so called) the conduct of the person prescribing 
is that which mainly gives rise to the right. 

n. Indirectly by the neglect of the person interested in opposing the 
right. In this case the right acquired is, in truth, only a consequence of 
the defence given against those who do not enforce their rights within a 
proper time. It is their conduct rather than that of the person relying on 
lapse of time which gives rise to the right. 

By prescription, a right may be acquired as well where there la no deter- 
minate person interested in opposing it as where there is ; but it is only in 
the last case that a right can be acquired indirectly as above suggested. 

NOTE TO § 197. 

Inmiemoiial Prescription. 
1. 

Immemorial prescription is, both by the home-sprung and by the adopted 

laws of Germany, recognised as the uUimum r^ugvum for the protection of 

rights, even where there is no law upon which particularly to rely. The 

prascripHo immemordbilis avails as a prasumptio juris et de Jure, that there 

was at some time or other a just acquisition which can no longer be proved. 

Whatever right therefore can be acquired at all, as for example Royalties, 

can be acquired by immemorial prescription. But it must never be foigotten 

that the evidence, adduced in case of a disputed title by prescription, has no 

force except as between the litigating parties, and that whether the evidence 

is derived from witnesses, documents, or admissions, it is of no avail against 

third persons ; inter tertios acta, tertiis nee nocent nee posswU. [Froben, 

§ 1035.] 

2. 

The mere fact that a state of things can be shown to have existed a veiy 

long time is by the English law (if there is no statute to the contrary) only 

evidence that such a state had a legal origin. The presumption in favour of 

such an origin is, eateris paribus, strong in proportion to the length of time 

• De Beaiwovr v. Owen, 19 L. J. Ex. 177. 

^ 3 Bro. C. C. 638 note ; Hoare v. Peck, 6 Sim. 61. 

« Mitf. Plead. 278 ; Prince v. Heylin, 1 Atk. 494. 
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elapsed, but nevertheless, in the absence of a statutory enactment, the 
presumption seems to be in every case rebuttable by evidence to the 
contrary.*^ Evidence which only shows an origin does not of course 
warrant an inference that it was not lawful. 

3. 
For the English law of Prescription prior to the late prescnption act, the 
reader is referred to the title Prascription in Comyn's Digest, and Viner's 
Abridgment ; 2. Biackst. Com. 263, &c., and Cruise's Digest, vol. III. 
title XXXr. It must not be forgotten that English writers distinguish the 
doctrines of prescription from the closely allied doctrines by which actions 
are barred (Limitations of actions). Both form but one class in the writings 
of continental jurists. 

NOTE TO § 198. 

Definite Prescription. 

The statute upon which the law of prescription (as distinguished from the 
law relating to the limitations of actions) now mainly depends, is 2 & 3 
Wm. IV. c. 71.^ Upon this statute the reader is referred to the notes 
appended to it in Shelford's Beal Property Statutes, and in the 3rd vol. of 
Chitty's Collection of Statutes. See too Sugden's Essay on the Eeal Property 
Statutes. 

The times which must elapse before a right can be acquired, beyond 
dispute, by prescription are as follows : — 

60 years in cases of rights of common and profits a prendre, 

40 years in cases of easements generally. 

20 years in case of a claim to light. 

Enjoyment during these times must not have been in pursuance of any 
agreement. In the two first cases moreover, enjoyment for 30 years or 
20 years respectively is sufficient, if the evidence on the other side only goes 
to show the time when the enjoyment commenced. <^ 

NOTE TO § 199. 

1. 
Possession.— The exception in the case of quasi-possession is explained by 
the fact that the rights to which the expression applies (see \ 229) cannot 

* That there is a presumption of legality, see Iklarwe ▼. Chwrdij 15 Jur.455; 
R, V. PoweO, 8 E. & R 377; 8 De G. Mo. & G. 418; 17 Beav. 390; Best on Pre- 
samptions 108, and that the presumption is rebuttable, see Beet vJbitup. 90; Com. 
Dig. Prceaer. E; Co. Lit 115 a. 

»» As to Tithes, see 2 & 8 Wm. IV. c. 100. 

« See 2 & 3 Wm. IV. c. 71. 
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be acquired by prescriptioii if they are exercised vt, elam, aut precario, and 
that their exercise after protest is deemed an exercise vi, [Froben^ § 1006.] 

2. 
Intermptioii.— For illustrations of the necessity of continuous uninter- 
rupted eiyoyment, see Co. Lit. 113^; Com. Dig. Fnsscription (E. 2); 
3 Cruise Dig. tit. 31, c. 1, § 25. 

And as to what amounts to an interruption, see Co. lit. 114 b. 
By the statute 2 & 3 Wm. lY. c. 71, § 4, in order that there may be an 
interruption, sufficient to invalidate a title by prescription under that act, 
there must be some act or matter submitted to or acquiesced in for one year 
after the party interrupted shall have had notice thereof, and of the person 
making or authorising the same to be made. Moreover, the same section 
enacts that each of the respective periods, in the act mentioned, shall be 
deemed and taken to be the period next before some suit or action, wherein 
the claim to which such period may relate, shall have been or shall be brought 
into question. This section has undergone much discussion, the result of 
which seems to be as follows : — 

1. Enjoyment within a year next before the commencement of litigation 
must be proved. Consequently even after the whole period has elapsed, 
the right acquired may be lost by non-enjoyment for one year before the 
commencement of litigation.^ 

2. An interruption, at whatever period after the time has once begun to 
run, does not prevent the acquisition of a prescriptive right, unless acquiesced 
in for a whole year. Consequently, acquisition cannot be prevented by any 
interruption made during the last year of the period applicable to the right 
in question ;^ unless indeed such interruption be acquiesced in for one year 
before the commencement of litigation. 

NOTE TO § 201. 

1. 
Bona fides.— 'The last two sentences of § 201 turn upon the passage in 
the Corpus juris Canonici requiring good faith. A land-owner who prescribes 
against a right of way, in consequence of its non-user, cannot in any sense 
be charged with want of good faith ; he has what is his own and not what he 
knows to be another's property. The debtor, however, in the case put, 
keeps what he knows is not his, and although he is not bound to deliver 
what he detains until requested by the creditor ; this circumstance however 

• See Lovje v. Thomas, 6 Ex. 825; Parker v. Mitchell, 11 A. & E. 788. 
i> Flight V. Thomas, 2 Bing. N. C. 688 ; and on appeal in 11 A. & £. 688, and 8 CL 
& Fin. 281. 
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does not prerent the exist^ce of mala fide» in the sense intended by the 
Canon law. [Froben, { 1008.] 

2. 
By the English law, bonajides on the part of the person prescribing does 
not appear to be requisite even in equity, but knowledge on the part of the 
person prescribed against is essential.^ In this, acquisition of a right by 
prescription differs from acquisition by the operation of the statutes of 
limitation (see note to $ 206, 207). 

3. 
As to who is, by the English law, deemed a bona fide possessor, see 
^t note to § 218. 

NOTE TO § 202. 

A gnitable olgect.— For rights which cannot be acquired by i^rescription 
see Com. Dig. Pra»cr. (D.) & (F.) ; Vin. Ah. Prascr, (B.) (S.) (U.) Here 
especially, the narrow technical meaning of the English word prescription 
must always be borne in mind. 

NOTE TO § 208. 

Opportn2iity to interpose.— The following cases, decided upon the 
statutes of limitation, illustrate the principle that time does not begin to run 
so long as there is no opportunity or occasion to interpose. 

1. Where the same person is bound to pay and is also entitled to receive 
the same sum — Paffety v. Kingy 1 Keen, 601 ; Hyde v. DaUawayy 2 Hare, 
528; BurreUY. EarlofEgremont, 7 Beav. 205; Wynne v. Styam, 2 Ph. 
303; Spickemell v. Hotham, Kay, 669. 

2. No person capable of suing. Murray v. E. India Comp.y 5 B. & Aid. 60. 

3. No person capable of being sued. Dupleix v. Be JRoven, 2 Veru. 541 ; 
Tanninv, Anderson^ 7 Q. B. 811 ; Doughs v. ForeBt, 4 Bing. 686. 

4. No occasion to interfere. Smith v. Lhyd, 9 Ex. 562. 

NOTE TO § 205. 

Eztinetive prescription. 

1. 
The statement in the text that the extinction, by lapse of time, of the power 
to sue is the extinction of the right itself, and consequently of all the 
remedies active and passive by which it can be enforced, is contested by some 
writers, who, relying on the general principle mentioned in § 191, contend 
that lapse of time does not necessarily deprive a person (rf the power of 

• Damdl v. North, 11 East, 870. 

T 2 
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enforcing his right passiyelj by an exceptio. However, immemorial pre- 
scription clearly extinguishes the right itself and not merely the power to 
enforce it by action; and, as regards definite prescription, whenever the 
grounds of the exceptio and the actio are alike, it would be very illogical 
after the latter was barred to allow an exceptio ex eadem causa. The laws 
cited in the text support this view. [See Froben, § 1019.] 

2. 

Whether^ by the English law, lapse of time extinguishes the right or is 
only a bar to an action or suit, depends, in every case, upon the language of 
the statute applicable to it. 

The right is extinguished, and all the remedies for it, whether active or 
passive, are barred in those cases which are governed by 2 & 3 Wm. IV. c. 
71 and 3 & 4 Wm. IV. c. 27.'^ 

The right is not extinguished, but the power of enforcing it, by active pro- 
ceedings in a court of justice, is alone barred by 21 Jac. I. c. 16.^ But still 
to a plea of set-off, the statute of limitations may be effectually replied ; ^ and 
it may happen that an action or suit is the only remedy available, in which 
case, of course, the right is indirectly but completely extinguished. 

NOTE TO §§ 206, 207. 

1, Limitations of actions. 

The principal statutes limiting the time within which actions and suits 
must be brought, are 3 & 4 Wm. lY. c. 27, and 21 Jac. I. c. 16. These 
statutes are fiilly as binding in courts of Equity as in courts of law.^ 

The time within which any particular action or suit must be brought 
varies with the action. The limits in the most important cases are as 
follows — 

100 years ; the extreme limit for the recovery of an advowson and right to 
a presentation. 3 and 4 Wm. IV. c. 27, § 33. 

60 years or (a) 3 incumbencies ; ordinary limit for same (ib. § 30), (b) 2 
incumbencies and 6 years ; limit for the recovery of land or rent by a corpo- 
ration sole (ib, § 29). The reckoning is by years or incumbencies according 
as the former or the latter cover the longest period of time. 

40 years ; the extreme limit for the recovery of land or rent by any person 
other than a corporation sole (ib, § 17). 

" See § 84 of the laat statute ; 5 Beav. 76. 

b WiUiams v. Jones, 13 East, 439; Ex parte Dewdney, 15 Ves. 479; Oowrtenaiif y, 
Williams, 3 Hare, 589 ; Eose v. Oould, 15 Beav. 189. 

« Bull, N. P. 180 a. 

^ Hovendm v. Armesley, 2 Sch. & Lef. 680 ; Smith v. Clay, 3 Bro. C. C. 640. Dicta 
to the contrary may be found, e.g. in 3 Bro. C. C. 639 ; 3 Atk. 226 ; but they surely 
are against all principle. 
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20 years ; the limit for the same under ordinary circumstances (ib, § 2) ; 
and also for the redemption of mortgages (ib. § 28) ; and for the recovery of 
legacies, and of rent, and of money charged on land (ib. § 40) ; and the limit 
for actions and suits on specialties (3 & 4 Wm. lY. c. 42). 

6 years ; the limit for (a) the recovery of arrears of dower, rent, interest of 
money charged on land (3 & 4Wm. IV. c. 27, § 41, 42); (b) personal 
actions not otherwise limited (21 Jac. I. c. 16 : 3 & 4 Wm. IV. c. 42).» 

4 years ; the limit for actions of assault, battery, false imprisonment (21 
Jac. I. c. 16, § 2). 

2 years ; the limit for actions for (a) words of themselves defamatory,^ 
(21 Jac. I. c. 16, § 2) ; (b) penalties, damages, or sums given by statute to the 
party grieved (3 & 4 Wm. IV. c. 42). 

The time begins to run from the moment the right to sue accrues to a 
person within the realm, of full age, of sound mind, out of prison, and, if a 
woman, unmarried.^ The time at which the right to sue accrues depends 
upon the circumstances of each particular case ; ^ but, as a general principle, 
it may be stated that it first accrues when there is some act or forbearance 
by which a right is infringed.® The time when the wrongful act is first 
discovered is, in the absence of a fraudulent concealment, wholly immaterial ; ' 
but, if there be fraud, the time does not run until it has, or with reasonable 
diligence might have been discovered.^ 

The right of a cestui-que-trust to sue his trustees, if founded upon a breach 
of an express trust, is not barred by lapse of time ; ^ but it is otherwise if the 
trust be only constructive.^ 

* As to acoounts, see Webber v. TyviU, 2 Wma. Sattnd. 124 and the notes there ; 
Inglis v. ffaigh, 8 M. & W. 769, 777 ; CoUam v. Partridge, 4 M. & G. 271 ; jRoWimw 
y. Alexander f 8 Bligh N. Sw 852. Agency accounts, Smith v. Poeocke, 2 Drew. 197. 
Partnership accounts, Penny v. Pichwickf 16 Beav. 246. 

^ Law V. Harwood, Cro. Car. 140 ; Brown v. Cftbbons, 1 Salk. 206 ; 2 L. Raym. 831. 

« See 21 Jac. L c. 16, § 7 ; 8 & 4 Wm. IV. c. 27, § 16. A right to sue of course 
pre-eupposes persons capable of suiug and being sued, see Murray v. East India 
Comp., 5 B. & A. 50 ; Douglas v. Forest, 4 Bing. 686. 

<* See the statutory enactments in 8 & 4 Wm. IV. c. 27, § 2 ef seq, ; 2 Wms. Saund. 68 d, 

• 2 Wms. Saund. 68 d', E, India Comp. v. Paid, 14 Jur. 254 ; Smith v. Lloyd, 
9 Ex. 562. 

' Changer v. Ckorge, 5 R & C. 149 ; Sims v. Brutton, 20 L. J. Ex. 41 ; The Imp. 
Gas tfec. C(}mp. v. The London Oas Comp., 18 Jur. 497. 

9 Bree v. ffolbech, Dougl. 655 ; Blair v. Bromley, 2 Ph. 354, and 5 Hare, 542 ; 
Petre v. Petre, 1 Drew. 897; S. Sea Comp. v. Wynumdsey, 8 P. W. 143; 8 & 4 
Wm. IV. c. 27, § 26. 

^ Cox V. Dolmen, 2 De G. Mc. & G. 592 ; Petre v. Petre^ 1 Drew. 893 ; Drummond 
V. AU. Gen., 14 Jur. 141 ; Price v. Blahemore, 6 Beav. 507; Nortony. TurviUe, 2 P. W. 
144; Heath v. ffenley, 1 Ch. Ca. 20; Garrard v. Tuck, 8 C. B. 238; Smith v. King, 
16 East, 288. 

» Beckford v. Wade, 17 Ves. 87. 
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be a state to whicli certain rights attach, provided the possessor has a 
juridically recognisable will to remain in possession. In the absence of such 
a will a person dispossessed can only complain of personal affront. A jurist 
must therefore extend the notion of mere occupation (deUmtio ret), and 
require a will to detain (animus detinendi) to be added to it in every case m 
which possession has to be considered. The doctrines of possession would 
be extremely simple if nothing had occurred besides the logical extension of 
these fundamental notions. But positive law has introduced so many fictions, 
and has given the name of possession to so many combinations of dissimilar 
circumstances, that nothing, save the name, now remains common to them and 
to the original state of an intentional holding. There are many cases 
in which a person is treated as if he were in possession, although starting 
from the above elementary notions he can in no sense be said to be so ; and 
on the other hand there are cases in which, judging from them, a person does 
possess, who, by law, is treated as if he did not. Seeing then that the nature 
of possession is so changed, the proposition that it is a mere state cannot be 
relied upon, and yet the consequences of the original principles must still 
prevail where no modification can be shown to have been introduced. What 
modifications have been introduced, it is the province of writers upon this 
subject to state. [Abridged from Thibaut*s Essay uber Besitz und Yeijah- 
rung, § 1. 2. 6.] 

NOTE TO § 212. 

The propriety of placing the doctrines relating to possession amongst the 
general principles of jurisprudence instead of amongst the principles more 
particularly applicable to real property is denied by many writers, but 
always was strenuously maintained by Thibaut. Possession is indeed a mere 
state, but it is a state to which are annexed consequences not only of the 
utmost importance, but of the most general description, even if we exclude 
those on which so much stress is laid, viz. the right to an interdict, and the 
acquisition of a title by prescription. Of these general and important conse- 
quences it suffices to mention here the right of self-defence, and the 
(rebuttable) presumption that a person in possession is entitled to what he 
possesses. This presumption, arising as well in favour of a plaintiff as a 
defendant, cannot be considered as a mere illustration of the general 
principle by which the onus prohandi is thrown on the party demandant in an 
action. See Froben, § 204. 

NOTE TO § 213. 

The work upon possession is Savigny's Das Rechl des Benizes, This 
essay is universally recognised as one of the most masterly that has ever 
appeared upon any branch of Jurisprudence, and is deserving of the most 
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careful perusal by the English student.*^ It would have been an easy matter 
to have illustrated the text by extracting passages from Savigny's treatise, but 
the translator has refrained from so doing, in the hope that the reader will 
refer at once to it for further information upon this most important subject. 
Upon the English law of possession there is not, to the writer's knowledge, 
any work, good, bad or indifPerent. The doctrines upon this subject are only 
to be found by wading through a mass of cases upon the old possessory 
actions, ejectment, trespass, trover and larceny, and as, in some actions, 
the plea of not possessed puts in issue the right to possess, and not the 
mere fact of possession,^ it is necessary to be careful not to be misled by 
decisions relating to the evidence admissible under that plea. The few remarks 
upon possession made by Blackstone in his Commentaries are very unsatis- 
factory, for not only has he attributed no definite meaning to the word 
possession, but he has constantly confounded together rights so very distinct 
as a right to possess and a right of possession, i.e. flowing from possession. 



NOTE TO §§ 214—216. 

Nature of Poasesaion. 

The word possession is used by English writers in many senses, which it 
is absolutely necessary to distinguish if confusion is to be avoided. 

1. Possession denotes an actual occupation or holding. This is usually 
called actual possession. It is that which is prima fade evidence of ownership, 
and that which is (in general) necessary to support an action of trespass and 
which, if continued long enough, results in a right to hold. 

2. Possession denotes a present right to occupy or to hold. This is what 
is meant by possession in law, by constructive possession, by legal possession 
and by right of possession.^ Possession in this sense does not per se 
result in a title by prescription, but may be lost by a continued actual 
occupation by another. Moreover, possession in this sense can only be 
predicated of moveables, and of incorporeal hereditaments, both of which 
are said to be possessed by him who has the present right to hold or enjoy 
them ; but, even as to moveables, a right to hold them, if the result of a 
mere permission revocable at pleasure, is noi per se denoted by possession.^ 

3. Possession often denotes at the same time both actual occupation or 
detention, and the right to occupy or to hold. 

4. Possession is sometimes used, in the plural, to denote what can be 
possessed.^ 

• Sir Erskine Perry has translated the work into English. Von Savigny's Treatise 
on Possession. London. 1848. 

^ 2 Wms. Saund. il t; 8 Chitty Plead. 279. 

« See Qilb. Ten. 21, kc 

^ See the authorities cited post note to § 221, 222. 

*■ Britton and Finch both so use the word Possessions. 
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5. Possession is sometimes synonymous with seisin, e.g. in the maxim 
po98ea9w fratris facit aororem ease Jueredenu 

6. The phrase " in possession " is used in the sense of pxesent 
Thus, as regards the time of enjoyment, estates are divided into estates in 
possession and estates in expectancy, i.e. remainder or reversion ; and, with 
reference to the necessity of instituting proceedings to obtain actual 
possession, rights and things are divided into those in possession and those 
in action. 

These different meanings of the word possession render it extremely diffi- 
cult to deduce from the reported cases any general principles applicable to 
possession in the very important sense of &de facto exercise of a right 
actual or assumed. To succeed in such an attempt care must be taken not 
only to ascertain precisely in each case the sense in which the term possession 
is used, but also to distinguish accurately between — 1. Possession as a 
mere state ; 2. The right to possess, i.e. to be now in possession, and ; 3. 
The rights of possession, i.e. resulting therefrom (Jus poasesdonis in the 
sense of the Romans (§ 230), but not in the sense in which that expression 
is used by Gilbert, Blackstone and others). 

An examination of the well known saying, " The possession of a tenant 
is the possession of his landlord," will at once show the necessity of attend- 
ing carefully to the sense in which the word possession is used. 

1. If the tenant merely holds by the permission of his landlord or as his 
servant, the tenant is nothing more than the agent by whom the landlord 
possesses. In this case each is deemed in possession,* and, to some extents 
in the same sense, for it seems that either can sue in trespass for damage to 
the thing held ;^ nevertheless, the landlord is not in possession so as to 
prevent the tenant from gaining a title by virtue of the statutes of limitation, 
if other circumstances are favourable; for within the meaning of those 
statutes, the tenant alone possesses. 

2. But if the tenant has a right to possess otherwise than as above, his 
possession is not the possession of his landlord in the sense just explained. 
In such a case it is dear that, neither with reference to the statutes of limi- 
tation nor for the purposes of an action of trespass can the landlord be 
considered as in possession. Under the circumstances now supposed the 
meanings to be attributed to the phrase are — 1. That so long as the tenant or 
any one claiming under him is in possession, he shall not be heard to say 
that he claims to hold by virtue of a title paramount to that of his landlord ;' 



 Com. Dig. Trespass (B. 2); Bertie v. Beaumont, 16 East, 83. 
b See 1 Chitty on Plead. 196; ffall v. Davu, 2 Car. & P. 33; but see Owen, 52. 
^ This IB sometimes expressed by saying that the tenant is estopped from denying 
his landlord's title. 
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and 2. That as long as the tenant is in possession, so long is the seisin of 
the freehold undisturbed.* 

NOTE TO § 217. 

Natural, CivlL— A great deal has been written upon the subject of natural 
and civil possession. The most important views will be found in Pothier 
traits de la possession, c. 1. art. 2; Thibaut Besitz u. Veij. § 11. ; 1 Van- 
gerow Leitf. § 199 ; Mackeldey's Lehrbuch, § 213 ; and Savigny's 
treatise, § 7. 

According to the last named author Fosaemo includes — 

1. Deteniio, i.e. a mere fact or state. 

2. Foasessio, i.e. deterUio accompanied by an animus detinendi: a fact or 
state recognised by law and protected by an interdict. 

3. Fosaesno cimlis, i.e. detentio accompanied by an animua detinendi and 
also by ^justa causa and by bona fides: a fact or state recognised by law, 
protected by an interdict, and, if continued long enough, conferring a right 
by usucaption. ^ 

4. Fossessio ncUuraUs^ which has a merely negative character and signifies — 

a. When opposed to possessio cimlis, every possessio other than it. 

b. When opposed to possessio simply, mere detentio- 

To which of these the term \a opposed and what meaning it consequently 
has can only be ascertained by the context, and is often a matter of 
considerable doubt. 

NOTE TO § 218. 

Bona fide.— A bona fide possessor is he who being in actual possession 
is excusably ignorant of the facts which show that he is not entitled to 
possess. A possessor, who has documents which show that the right to 
possess is in another, is not, juridically speaking, a bona fide possessor 
although no mala fides in a moral sense can be attributed to him.^ 

NOTE TO §§ 221, 222. 

Acquisition of possession. 

Distinguishing as carefuUy as possible possession as a mere state from the 
right to possess, whether as owner or by his permission, and confining the 
word possession to that state which is sufficient ground for an action of 
trespass against whomsoever may disturb it, the doctrines of the English 
law respecting the modes in which possession can be acquired, may, suffi- 
ciently for the purposes of the present note, be stated as follows. 

 See Co. lit. 1 5 a ; Yelverton, 165 ; 1 Presi AK 254. 

^ See per Lord Hardwicke in Dormer v. Fortetcue, 3 Atk. 134, and per L. J. Tumor 
in Hic^ V. Sallitt, 3 De 0. Mc. & G. 815. 
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1. Actual occupation or detention whether of hind or goods, and whether 
legal or illegal, amounts to possession on the part of the occupier or holder.* 
Nevertheless, as against him who has a right to possess and who asserts 
that right without delay, such occupier or holder is not deemed in sufficient 
possession to maintain an action of trespass.^ 

2. Possession of moveables is deemed to be in him who has the present 
right to possess them ; consequently on the acquisition of this right, 
possession (sufficient to support trespass) is also acquired without an actual 
taking.<^ This doctrine extends as well to persons who have a right to 
possess as owners, as to those who have, as against the owners, a right to 
possess for a given purpose or a given time only, but it does not extend to 
persons whose right to possess is the consequence of a mere permission 
revocable at pleasure.^ Moreover, an equitable right to possess is not such 
a right as is at law sufficient to vest the possession.® 

3. Possession of land is not acquired solely by the acquisition of the right 
to occupy ; entry is necessary,^ and must be made animo possidendi.^ How- 
ever, he who possesses the surface possesses also whatever is below it unless 
the contrary can be shown.^ With respect to land, there are moreover two 
very important doctrines, viz., 

A. When several persons enter to acquire possession, the law imputes 
possession to that one of them alone who has the better present right to 
possess ; ^ so, where several persons are in occupation of the same house 
&c., the possession is deemed to be in him who, as between themselves, 
has the better present right to occupy.^ 

* CcUtaris v. Cowper, 4 Taunt. 547 ; Barker v. BirhbecX^ 8 Burr, 1556 ; Cfraham v. 
Peat, 1 East, 244; Ckambera v. Donaldaon, 11 East, 65; Harpwr v. CharletwortA, 

5 B. & C. 574 ; Amorie v. Delamirie, 1 Sm. L. C. 151 ; Bac. Ab. Trespass, Q 2 & 8. 
See as to a mere aervant, Bloss v. Holman^ Owen, 52, and HaU v. Davis, 2 Car. 

6 P. 83. 

•» Brown v. Dawson, 12 A. & E. 624; Chapman v. Thumhlethorp, Cro. El. 829; 
Taunton y. Cottar, 4 T. R. 431 ; Vin. Ab. Poss, P. pL 8 ; Bac. Ab. Tresp, E. A stranger 
cannot avail himself of this doctrine, Carter v. Johnson, 2 IC. & Rob. 263. 

» Com. Dig. Trespass (B. 4) ; Bac Ab. Tresp, C. 2 ; F. N. R 90 K 91 R D. F; 
Adams v. Cheverel, Cro. Jac 118. 

^ See the cases in 1 Chitty on Pleading, 189, 190. 

• White V. Morris, 16 Jur. 600, C. P. 

' Bull, N. P. 81 a, note 8 ; Com. Dig. Trespass (R 8) ; Lviwick v. Mytton, Cro. Jac 
604 ; which is however opposed to Anon., Cro. El. 46, case 8. 
» See Standish v. The Mayor of Liverpool, 1 Drew. 1 ; per Lord Tenterden, 

7 B. & C. 402. 

b Keyte v. Pinoell, 2 E. & B. 132. 

» Perk. Prof. Book, § 218. 

^ Perk. § 219 et seq ; Vin. Ab. Possessum, A. pi. 2. 3. 11. 12. 
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B. He who, haying a right to possess land, enters thereon animo possidendi, 
is deemed to have acquired possession from the time when the right to 
possess accrued.^ 

8. Incorporeal hereditaments are deemed to be in the possession of him 
who is entitled to them ; ^ bat this doctrine clearly does not apply to 
prevent an usurper from acquiring them by long-continued user. 

4. That which is already possessed by one person cannot be adversely 
possessed by another until the possession of the former is at an end ; ^ and 
a person is often deemed in possession although another is in occupation.^ 

NOTE TO § 223. 

By an agent.— That possession can be acquired through an agent is open 
to no doubt.^ Questions of considerable difficulty however arise where a 
servant, contrary to his duty, takes possession for himself and not for his 
master ; in such a case the master is deemed to have acquired possession if 
the servant, in the first instance, dealt with the things as if he were acting 
on his master's behalf, e.g. by putting them in his master's cart or barge ; 
but the master is not deemed to have acquired possession if the servant's 
conduct showed beyond all doubt that he took the things for himself and 
not for his master.' This last statement however must not be taken to 
imply that delivery to the servant is an insufficient performance of a duty 
to deliver to the master sending him. 

NOTE TO § 226. 

MisoeUaneons.— The possessor of one thing is, in the absence of any 
reason to the contrary, deemed to possess whatever is on or in it with his 
consent, e.g. goods placed on board ship are in the possession of him who 
possesses the ship ; ? so goods in a house are in the possession of the 
occupier.^ It is however necessary that the possessor of the house, &c., 
should, by himself or his agents, have the control of, and the power to 
obtain access to the things in it ; for the occupier of land has not, merely as 

 Com. Dig. Trespass (B. 2) ; Vin. Ab. Trespass (T.) ; see BtUcher v. Butcher, 
7 B. & 0. 399 ; Roscoe on Real ActionB, 705. 

^ See Vin. Ab. Possession, A. pi. 1. 

e See ib. pi. 12, and B. pi. 8 ; and the judgment in Broum v. Dawson, 12 A. & E. 624. 

«> R. V. Smith, 16 Jut. 414; BiHie v. BeawmorU, 16 East, 83; Com. Dig. Trespass 
(R2). 

• F. N. B. 91 E. 

' See R. v. Reed, 18 Jur. 66, and the cases there dted. 

» Abbott on Shipping, 289, &c. See as to gas -R. v. White, 17 Jur. 536. 

* Ward V. Macatdey, 4 T. R. 489. 
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sucli, the possessioin of the wild animab upon it,* nor has tiie keeper of a 
box possession of its contents if the key be purposely kept by another.^ 

Wild animals are not in the possession of a person until they are actually 
caught ; the highest probability that they will be caught is not sufficient.^ 

With respect to symbolical delirery, it is to be observed that the hnnrling 
over of a mere symbol operates only as evidence of intention* When the 
key of a place where goods are locked up is handed over to a person to 
enable him to get at them, there is something more than symbolical delivery ; 
he at once obtains the power of gaining access to the goods, it is he who 
then detains them, and, when he takes the key, he possesses the goods.^ 

Possession may be lost by one person and gained by another without any 
actual transfer. This often happens in cases of a sale of chattels; for 
although they may remain with the vendor, still if they have been set apart 
for the purchaser and if they are detained solely for him and on his behalf, 
and not, in any sense, by the vendor for his own benefit, they are deemed not 
to be in his but in the purchaser's possession.® 

NOTE TO § 226. 

Losa of poasesaion. 

1. 

If it be granted that two facts are essential to constitute possession, it is 
dear that in the absence of one of them there can be no possession. The 
two passages which 'are to be found in the Digest, XLI. tit. 2. L. 8, and L. 
tit. 17. L. 153, certainly at first sight appear to contradict the author's posi- 
tion ; those passages run thus — 

NvUa possessio acquvri msi a/nimo et corpore Ua nulla amiUUwr nisi m qua 
UTBUMQUE vn, contra^rwMn actumh est. 

The difficulty arises from the ambiguity of the word uinimgue, but this 
Savigny has clearly shown to have the following meanings, viz. : 1. Both; 
2. One or the other; 3. One or the other, or both — indefinitely. 

By adopting either of the last two meanings these texts and the others 
cited in note (y) cease to be conflicting, and the fundamental prindple of pos- 
session is consistently carried out. 

2. 

The modes in which possession may be lost are, to a certain extent, obvious. 
Three cases, however, deserve notice. 

* F. N. B. 87 A. note c. 

^ See JUddeU y. Dohree, 10 Sim. 244. 
« T(nvn^ V. fficheru, 6 Q. B. 606. 

^ See Savigny's work on poMeenon, § 17, and the observations of Lord HardwidLe, 
2 Yes. S. 448. 

• Smith's Merc Law, 454, &c. ; 1 Add. Con. 280, &c 
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1. Yolimtary abandonment. Abandonment is not to be presumed; a 
person shown to have been in possession is not, at all events in the first 
instance, called upon to prove the continuance of an animus posndmdi, but it 
is for those who allege an abandonment, dearly to show an animus non possi- 
dendi. In general, the mere fact that a person quits a place or thing, of 
which he had posseasion, is not sufficient evidence of abandonment,^ nor does 
he lose possession by merely entrusting the thing to another.^ If however a 

' thing is delivered up to another, under such circumstances that an immediate 
countermand is not permissible, then possession is parted with.^ 

2. The hostile conduct of another. In order that possession may be lost 
in this manner there must be an actual deprivation. An intention, however 
hostile, is not sufficient ; it must be fully carried out, and possession is not 
lost until deprivation is complete.^ 

3. Misfortune. An observation similar to the last applies, it is appre- 
hended, to cases where a thing is lost, sunk, or otherwise rendered inacces- 
sible. Such an occurrence, followed by inactivity on the part of the possessor, 
might amount to strong, if not conclusive evidence of abandonment ; but if 
he exerts himself to regain the thing he can scarcely be said to haye lost 
possession until either he discontinues his exertions or reacquisition becomes 
clearly impossible. 

NOTE TO §§ 230, 231. 

Bights of a possessor. 

1. 

A person in possession has a right so to continue against every one who 

cannot show that he has a better right to possess ; ^ and consequently, in 

aquali jure melior est conditio possidentis S He who attempts to dispossess 

another or to damage things in Ms possession may be opposed by force ; s 

* A departure rwiyy of course, amount to an abandonmenti as in Blades v. Arwndd^ 
1 M. & S. 711. 

^ See Lotan v. Cross^ 2 Camp. 464 ; Bertie v. BeawnunU, 16 East) S3 ; Reeves v. Capper^ 
5 Bing. N. C. p. 141 ; R. v. Smithy 16 Jur. 414. Lucas v. Nockells, 2 Y. & J. 304, is a 
strong case, for there a shipowner was deemed in possession of a ship which he had 
chartered to another. 

« See fftmter v. Westhroohe, 2 C. & P. 578 ; Ball v. Pickard, 8 Camp. 187; Ward v. 
Macaideyf 4 T. R. 489 ; Sweet v. Pym, 1 East, 4. 

<■ See Yiner^s Ab. Poss, A. pL 3. 5. 12, E pi. 2. 8 ; B. v. MamhteUno, 17 Jur. 352; 
and the cases on larceny collected in 2 Russell on Crimes, &c 5 & 6. See as to 
things distrained, Whitley v. Roberts, 1 Mc. Cle. k Y. 118. 

• Com. Dig. Pleader (C. 39) ; Yin. Ab. PossessUm (F. 3. 5) (Q. 6) (I. 1. 4. 5) ; 
Amory v. Ddamirie, 1 Sm. L. C. 151 ; Martin v. Strachan, 5 T. R. 107 n ; Orciham v. 
Peat, 1 East, 246. 

' Broom's Max. 561. 

K Com. Dig. Pleader (3 M. 16 and 17). 
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and an action of trespass will always lie for a wrongful interference with 
possession.^ 

Possession, whether of realty or of personalty, is prima facie evidence of 
ownership,^ and whenever a right has been de facto exercised for a long time 
it will always, if possible, be referred by a judge to a lawful origin. Any 
thing, even an act of parliament, will, in the absence of proof to the contrary, 
be presumed to have existed if such a right cannot otherwise be upheld.^ 

2. 
Mesne profits.— By the Eoman law, a person bona fide in possession of 
property, was not, if evicted, bound to account for the profits derived by him 
during such possession. By the law of England there seems to be some 
doubt as to this, for whilst it is dear that at law every possessor, whether 
bona fide or not, can be compelled, on eviction, to account for all the mesne 
profits for such time as the statutes of limitation allow,^ it is not clear in 
equity whether a bona fide possessor must similarly account, except in a few 
special cases, or whether the rule is the other way, and special circumstances 
are required to subject him to such a liability.^ 

3. 
Improvements.— By the Boman law, again, a bona fide possessor was, on 
eviction, allowed compensation for lasting improvements made by himself. 
With us however no such compensation is aii law obtainable/ whilst t;i 
equity^ the Boman law is followed if the possessor is defendant,^ for 
then the maxim " He who will have equity must do equity *' can be applied. 
But if the possessor is evicted at law, there is no English authority to 
show that he coiild, as plaintiff in equity, actively enforce his daim for 
compensation. The late Mr. J. Story, in a case with which he took great 
pains, held that such a daim could be actively enforced, but another 



 Com. Dig. Ttet/poM ; 1 Chitty Plead. 186 tt acq, and the cases cited ante in the 
note to § 221, 2. 

•> Webb V. Fox, 7 T. R. 397; Jayrie v. Price, 6 Taunt. 826; Doc v. Coulthred, 7 
A. & E. 239 ; Wallyn v. Lee, 9 Yes. 81 ; Jones v. Smith, 1 Hare, 60, but see per Lord 
Eldon, in ffiem v. MUl, 13 Ves. 119. 

° A. O, V. Ewelme Hospital, 17 Beav. 390; Mayor of HuU v. Homer, Cowp. 102; 
Gibson v. Cla/rJc, 1 Jac. & W. 159 ; and see other cases in Best on Presumptions, 144, &c. 

<> 1 Wms. Saund. 277/.; Roscoe on Real Actions, 705, 6. 

• See JDormer v. FoHescue, 3 Atk. 124 ; and Hicks v. SaUUt, 3 De G. Mc. & G. 782. 
where the Lord Chancellor took the first view, and L. J. Turner the second. 

' Roscoe on Real Actions, 329. 

f Robinson v. Ridley, 6 Madd. 2 ; see the decree in The York Building Co. v. 
Mackenzie, 8 Bro. P. C. 70 ; 2 Spenoe Eq. Jur. 304 ; 2 Story Eq. Jur. § 1237 ; ante note 
to § 167. 
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eminent American jndge, Mr. Chancellor Kent, has disapproved of this 

doctrine.^ 

NOTE TO § 233. 

Interdicts. 

1. 

For some remarks upon the Boman Interdicts, see ante note to { 63, 

2. 

The only remedies which the laws of England afford, and which can with 
propriety be termed possessory, are the actions of trespass and of ejectment. 
The former, as will be seen by reference to the authorities referred to in the 
note to $$ 221, 222, may be brought by any person in possession against 
whomsdever disturbs him ; the only exception being that the action does not 
lie against him, who, having the immediate right to possess, has recently been 
deprived of his possession. The action of ejectment lies for the recovery of 
land which the plaintiff has a right to possess ; it is immaterial whether he 
ever was in possession or not, but if he was iu fact ousted, his possession is 
sufficient evidence of a right to possess, except as against those who can show 
a better.* 

NOTE TO § 234. 

The English word lien means not only a right to retain possession 
of a specific chattel, as a security for payment of a sum due, (its proper and 
legal signification^), but has been extended so as to include a right to have 
specific property in the possession of another appUed in satisfaction of a 
daim.^ A right of the latter description, if recognised only in Equity, is 
termed an equitable lien,^ as distinguished from a right of the former 
description which is, or shoidd be, that denoted by the word lien when used 
alone. There is little common to the two except the name. 

The reader will find an excellent summary of the law of Lien in Smith's 
compendium qf Mercantile Law, Bk. lY. c. 2. 

1. Even in the absence of any special agreement or usage, he who, at the 
request of another, bestows labour and skill in the alteration and improve- 
ment of his moveables has a lien upon them/ 

• Bright ▼. Boyd, 1 Story Rep. 178, dted 2 Story Eq. Jar. $ 1237 ; and see 2 
Kent Com. 884 ei ieq. If the improvements were made with knowledge of an 
adverse claim, compensation is out of the question. Clare Hall v. Harding, 6 
Hare^278. 

^ See Allen v. RwingUm^ 2 Wms. Saond. 110 a; Doe v. DyeJtaJU, 8 Gar. k P. 610. 

^ 2 East, 235. 

' 1 Story Eq. Jur. 506 ; and see as to maritime liens, Abbott on Shipping, 551. 

* Equitable lien also denotes a lien in its proper sense, i. e. a right to retain 
possession, but cognizable only in a Court of Equity. 

' Smith Merc. Law, 607 ; Lmprkrt v. Pa^ty, 2 T. R. 490. 

z 
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3. Where the contrary cannot be shown, the lien is confined to the thing 
altered and improved, and only extends to the amount of compensation ibi 
the labour bestowed upon it.* 

3. A Uen is a right which is not transferrible,^ and which is exerciseable 
only passively, namely, by keeping the thing as a security for what is 
due on it.® 

4. A lien may exist in respect of a demand not enforceable by action.^ 

5. By virtue of special laws, liens sometimes extend to things other than 
that on which labour has been bestowed, and are available as a security for 
other claims than that arising from the bestowal of such labour.® 

6. A lien is available not only as against the person frx)m whom payment 
is due, but also against every person whose right to the thing detained is 
derived from him subsequently to the existence of the lien.' 

7. But a Uen is not available against those whose right to the thing u 
not derived from such person, or whose right, if derived frx)m him, existed 
prior to thelien.s 

8. In Equity, liens, in the proper sense of the word, arise under circum- 
stances under which they do not arise at law. This is especially the case 
in mortgage transactions, and where the person in possession is so situated 
as to be able to avail himself of the maxim, " He who will have equity 
must do equity." 

NOTE TO § 285. 

It will be observed that the interdicts ^ vt taidde m armata only lie for the 
recovery of the possession of immoveables. Savigny is of opinion that the 
interdict utrt^i (mentioned in § 234) was applicable for the purpose of 
reobtaining the possession of moveables in those cases in which the aeUo 
furti, actio vi bonoruta rapiorum, and the actio ad exhibendum were improper 
^esitz. § 42). 

The word via had a very extended signification {8av. p. 477). 

NOTE TO § 287. 

Summary SoatitntioiL 
In Fleta (lib. 4. c. 2.) there is a chapter headed De Remedio SpoUaUom 

* Where it extends to other things or for other demands, a lien said to be 
general, in other caaea particular, see 2 Add. Con. 1292 et $eq, ; and the cases there. 

^ Mc Combie v. Dames, 7 East, 5 ; Leffg v. JBvana, 6 M. & W. 42. Personal repr^- 
aentatives succeed to the liens of the deceased. 1 Swanat. 85. 
« Jonea v. Tarletm, 9 M. & W. 672. 
<■ HiggifM v. ScoU, 2 B. & Ad. 418. 

• Smith's Merc. Law, 510. 

' Ltgg V. Evam, 6 M. 4b W. 86. 

fi PeUy V. Waihmy 7 Hare, 851 ; and 1 De G. Mc ^ G. 16. 
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in which the writer lays down the doctrine that a person who has been 
wrongfully ousted may, without delay, forcibly expel the intruder. But if 
judicial assistance was required there does not seem to have been any common 
law remedy of a summary nature by which an ousted possessor could obtain 
restitution. - However, by the statutes relating to forcible entry and detainer, 
a justice of the peace is empowered, in case a person in possession of land is 
forcibly expelled or kept out of possession, to enquire into the matter, and, if 
force has been used, to compel immediate restitution.^ This summary remedy 
does not seem applicable, unless the complainant has at least a right to pos- 
sess for a term, or unless he has been in possession for three years. 

After a conviction for larceny, restitution of the thing stolen is awarded, 
unless it is a valuable security and has come into the hands of a third person 
who honafide gave value for it»^ 

* S HexL VI. c. 9, and 18 El. c. II. 
"» 7 & 8 Geo. IV. c. 29, § 57. 
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ABASDOtmxsT of poBvession, 199, 201 ; 

[App. czziii 
Abatement^ plea of, when tome only are 
Abrogaro, 89 [sued, App. Izxviii 

Abeenoe, presumption from, as to death, 
Absolute duties, App. iii [App. Izix 
Aocesflio, Hi ; App. xd 

poBsesBionis, 195 
Acoessoriee, 144 ; App. xoi 

possession of, 198 
Accessory, merged in principal, 76 
Accidents^ 129 ; App. luodii 

no compensation in cases of, 

[150; App. xciv 

Account, rij^ht to, when barred, App. 

Accusatio, 59 [cxiii. note 

Acknowledgment presents time from 

[running, 182 

what is sufficient to 

prevent time from running, App. 

[cxiv 
Aquiescence, when presumed from si- 

[lence, App. cr 
in not prosecuting rights, 

[Apjp. xiv 
Acquisition of posseesion, App. cxix 
Actio, 56 

a4Jeotiti8B qualitatis, 67 
arbitraria, 66 ; App. xliv 
bonse fidei, 65 ; App. xliii 
datiya, 165 ; App. ciii 
directa, 66 ; App. xliii 
fiotitia; App. xliii 
in fiictum, 8, 67 

concepta, App. 
utilis,67 
in jus concepta, App. xxx 
in personam, 55; App. xl. xliv 
in rem, 54, 56, 57 ; App. xl 
in rem scripta, 56 ; App. xli 
judioati, App. xxxix 
legis, 166 ; App. xxxii 
meram yindictam spirans, 64 
mixta, 55, 60 ; App. xxxix. xlii 
nativa, 165 ; App. oiii 
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Actio nominaia, 66 

per condictionem, App. xxxiii. 

[xxxiv 
judids postulationem, Appi 
[xxxiiL xxxIy 
manus ii^jectionem, App* 
[xxxiiL xxxiy 
pignoris capionem, Appi 
perpetua, 181 [xxxiii. xxxiy 

posualis, 59, 60 
popularis, 60 
praojudicialis, 57, 108 
rei persecutoria, 59 
sacramenti, App. xxxiii 
stricti juris, 66 ; App. xliii 
temporalis, 181 
utilis, 66 ; App. xlUl 
vulgaris, 66 
Actions, 54 et ieq. 8m Actio 

none to enforce a merely moral 

[duty, App. vii 

when several lie, 61, 62 ; App. 

[xlvii. JfcOk 

at laW| aAd suit in equity, 

[both lie, App. Ixvi 

by and sgndnst heirs, &C., 68, 

[64 ; App. xlix. &c. 

barred by tmie, 181 ; App. cxii 

bar of, does not extinguish the 

[right, 170 ; App. cxiL cxxvi 

pending, perpetuates rights, 

[180, 182 
by what law goveni- 
[ed,22; App.xviii 
personal, App. xlv 
real, App. xlv 
Actores, 109 

Acts, impossible, App. Ixxxiii 
invalid, 70, 71 

several on same day, priority of, 

[App. Ixv 
of Parliament. See Statutes 

private, App. xxiii 
Actual possession, App. cxvii 
Actus legitimus, 166 
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Adjectiones^ App. xzxvii 
Adjudicatio, App. xxxr. zxzvi 
Adoleficentes, 117 
Adopted law, 11 

force of, 85 ; App. zi 
Adoption gives rise to agnatio, 120 
Administratores, 109 
Ad rem, jus, 67 

Advowson, right to, when barred, App. 
Adnotationes, 82 ; App. zxiv ^cxii 

jSquitas, 44 

.^stimatio, 148 ; App. xcii 
communis, 149 
singularis, 149 
^tas prima, 117 ; App. Ixxviii 

pupillaris, 117; App. Ixxviii 
secunda, 117 ; App. Ixxviii 
Affections, damages for injury to, 151 ", 

[App. xcii 
Affines, 123, 124 ; App. Ixxxi Ixxxii 
Afi^ty, 122 ; App. Ixxxi 

canon law as to, 123 

Age, 117 

table of ages, App. Ixxviii 
Agent, possession gained by, 196; App. 

lost by, 201 [cxxi 

not always allowable, 166 
Aggregate tilings, 142 
Aggression, 53, 54 
Agnati, 119 
Agnatic, App. Ixxx 
civilis, 120 
naturalis, 120 
Aggravated wrongs, App. xoiv. j^cv 
Agreement. See Contract 
AUenation, 69, 70 ; App. li 
of duties, 70 
of possession, 195 
by corporations, 108 
^temative duties, 71, &c. 

damages for breach 
[of, App. xcv 
Iegacy> App. Iv 
rights, &c., 71, &C.; App. liv 
Ambiguous conduct, 168 ; App. civ 

words, 45 
American doctrine, as to void laws, 

{App. viii 
Aiuilogy, interpretation by, 47 
Anatocismus, 160 

AnimalSi wild, possession of, 200 ; 

[App. cxxii 
Animus possidendi, 189, 190 
Anomalous laws, 30 
Appeal, decision of Court of, App. xii 
Approval, subsequent, App. cv. cvi 
JLppurtenances, 144 
Axbitraria actio, App. xliv 
Arctitudo, 119 
Atlgumentum a contrario, 46 
Arrangement, 2 

Roman, 4 ; App. iv 



Arrangement, Thibaut's, 3 ; App. iii 
oftheCode,4 

Institutes, 4 
Pandects, 4 
As, App. xcvi 

Assault, action for, when barred, App. 
Assent, 167, 168 ; App. civ [cziii 

subsequent, 71 ; App. cv 
Assignment, App. H. Iii 
Authentic interpretation, xliii 
Authentics, 86 

preferred to the Code, 86 
Authority, in more than one, does not 

[survive, App. Ixxv 
subsequent, App. cv. cvi 
Autonomical lawa^ 19 

BAirKRUFTOT of onc of several penom 
[jointly bound, App. Ixxiv. note 

Bastards, not infaimous, 127 

Battery, action for, when barred, App. 

Beneficia, 27 [cziii 

Betterments, allowances for, App. cxxiv 

Bilateral, App. zxix 

instruments, interpreting^ 51 
relationship, 121 

Bible, authority o( 10, 11 ; App. vii 

Birth, 100 

must not be prevented, 100 
proof of, 101 

Blood relationship, 120 

Bona fide possession, App. e^ 

Bona fides requisite to prescription,App. 

Bon» fidei actio, App. xliii [ex 

Body, diseases of, 119; App. Ixxix 

Bond mei^es what debts, App. Ivii 

Bonorum cessio, App. xxxix: 

distractio, App. xxxix 
emptio, App. xxxix 

Breach of trust, interest payable on, 

[App. xcviii. xcix. c 

Brutum fulmen, App. Ix 

Bye-laws, 106; App. Izxi 

Canon law, of what it consists, 12 
how far observed, 85 
adopted in Englimd, App. xi 
as to affinity, 123; App. Ixxxi 
heir^s Uability, 65 
moral duties, 3 
possessory remedies, 
oaths, 74 [210, Ac. 
prescription; 177 
relationship, 122, 123 ; 
[App. Ixxxi 
usury, 153 
Capacities, one person with several, App. 

[lxix.lxx 
Capacity, legal, 99. iSee Status 
Gaplo pignoris, App. xl 
Capital, interest limited by, 159, 162 



INDEX. 



<:xzxi 



Gqpitis diminQtio, 102 
Caput) 99 ; App. xovi 
Castratua. 119 

Care, duty to take, 182, &c.; App. Ixxxv. 
See Negligence 
UBoally taken in one's own affaire, 
[if sufficient, 184 ; App. Ixxxvii. 
GarpzoT on discount, 163 ; App. ci 
Carriers, App. Ixxxvii 
Caussce, 144 

Cesdo bonomm, App. xxxix 
Character, 124 ; App. Ixxxii 
Chatty], App. xlvi 

belonging to seyeral jointly, 

[App. Ixxvi 
poeiesaion of, how acquired, 

[App. cxx 
successors of corporation sole 
[do not take, App. Ixxi 
Choice, right of, 71, ^ ; App. Iv 

gone when made, 73 
Civil actions, 69 . 

process, Roman, App. xxxii., &c. 
produce, 147 
relationship, 120 
Clementina, 12 
Code, arrangement of, 4 ; App. ▼ 

preferred to Pandects, 86 
Cognati, 119 

duplices, triplices, ftc., 122 
Cognatio, 119 ; App. Ixxx 
dvilis, 120 
multiplex, 122 
naturalis, 120 
spiritualis, 120 
Cognitio extraordinaria, App. xl 
Cohabitation, 123 
Collateral relations, 121 
Collegium, 105 

licitum, 106 
Collision of laws, 8.5, kc See Laws 
of rights, &c., 76 ; App. Ivii 
direct, 77 ; App. Ivii 
indirect, 77 ; App. Ivii 
Commercium, App. Ixxxix 
Commodum reprsesentationis, 163 
Common, rights of, time of prescription 

[for, App. cix 
seal of corporation, App. Ixxiii 
things, App. xo 
Communio, 104, App. Ixx 
Commutative justice, 20; App. xvii 
Companies, directors of, App. Ixxiii 
foreign, App. xviii 
majoril^ of members of, 
Compensatio, 118 [App. Ixx. Ixxiv 

Compensation, 150; App. xciiL See 

[Damages 
for improvements, App. 

[cxxiv 

incase of analtemative 

[duty, 78 



Compensation, in case of impossibiliiy 

[to perform, 74 
right to, gives rise to 
[a lien, 205 
Compound interest, 160; App. xoix 

in cases of discount, 
things, 142 [164 

Composse^sio, 194 
Compulsion, power of, 58 
Computatio civilis, 89 
Computation of degrees of relationship, 

p22; App. Ixxx. Ixxxi 

of time, 87, &c. ; App. Ixiv 

Concurrence of actions, 61 ; App. xlvii 

rights, &C., 76; App; 
Condemnatio, App. xxxv. xxxvi [Ivii 
Condetentio, 194 
Condictio triticaria, 152 
Condictiones, 55 
Conditio, 78, &a See Condition 
affirmativa, 79 
casualis, 80 ; App. Ix 
deficit) 83 ; App. Ix 
derisoria, 81 ; App. Ix 
existii^ App. Ix 
impoasibilis, 81 ; App. Ixi 
in pi*8eteritum, 79 
mixta, 80 ; App. Ix 
negativa, 79 
pendet, 81 ; App. Ix 
potestativa, 80 ; App. Ix 
pnesens, 79 
promiscua, 80 
resolutiva, 79 
suspensiva, 79 
tacita, 79 
turpis, 81 
Conditions, 78, &o. ; App. lix 

how distinguished from 
dies, App. Ixiv 
modus, App. Ixvii 
affirmative when fulfilled, 

[82 
breach of, equitable relief 
[in cases of, App. Ixiv 
contradictory, 81 
derisory, 81 ; App. Ix 
disjunctive, App. Ixiv 
effect of, 81, 83; App. Ix 
fulfilment of, 84 
impossible, 81 ; App. Ixi 
negative when fulfilled, 82 
non-fulfilment of, 83 

when equivalent to 
[fulfilment, 85 ; App. Ixiii 
performance of, 84; App. 
effect of, App. Ixi [Ixiii 

imperformed when deemed 
[performed, 85 ; App. hdii 
possible, 81 ; App. Ix 
precedent, 79 ; App. lix 
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Conditions, part-performed, App. Izi 

if unperformed, no 
[delay, App. IxTi 
assent a, App. ovi 
subsequent, 79 ; App. liz 
unlawful, App. Izii 
Condominium, 104 
Confirmation, 169 ; App. ov. cvi 

of void act^ App. cvi 
Conflict of Laws, 85, &a ; App. zziv. 

rights, 77; App. Ivii 
Confusion of rights, 75, 76 ; App. Ivi 
Connected things, 142 
Conreua, 111 ; App. Ixxiv 
Construction, 42. See Interpretation 
Consanguinity, 120 
Consecrated thing?, 137 
Consequences intended, App. civ 
Consent, 167, 168 

evidence of, App. civ 
Consideration, See Moral Duty 

degree of care to be 
[taken when there is no, 188 ; App. 

[Ixzzvii 
Constitutio perK>nal]Sy 27 ; App. xziv 

specialis, App. xziv 
Constitutum poeseesorium, 197 
Constructive poeaession, App. czvii 
Consuetude, 14. See Custom 
abrogatoria, 15 
affirmativa, 15 
oonstitutiva, 15 
correctoria, 15 
derpgatoria, 15 
negativa, 15 
Continuance of rights, &c., App. ov 

same state of things, 
[174, 187 
Contracts of corporations, App. Ixziii 
creating joint rights, 112 
damages in cases of, App. xcv 
of drunkards, App. Ixxiz 
executor suing on, Ac., App. 

[xlix. 1 
heir suing on, ftc, App. xlix 
innominate, App. Ixviii 
of lunatics, iic, App. Ixxix 
money paid ia pursuance of 
[illegal, App. liii 
nominate, App. Ixviii 
performance of which is im- 
[possible, App. Izxxiii 
time important in, 92; App. 

[Ixvi 
usurious, 158; App. xcviii 
Contribution between 

persons jointly interested, 115; 
[App. Ixzvii. Ixxviii 
interest payable in cases of, 1 57 
wrong doers, App. Ixxviii 
Conventional laws, 18, 18, 19 
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Co-possessors, 198, 194 ; App. cxx 
Corporations, 105, iic ; App. Izzi 
bye-laws, 106, fta 
can do wrong, App. Ixxii 
common seal, App. Ixxiii 
contracts of, App. Ixxiii 
creation of, App. Ixxi 
dissolution o^ effect oC 
[on property of, 108 
distinct from their mem- 
\htan, AppL Ixxii 
forngn, App. Ixxi 
minority (^ members of, 
[App. xvii 
name, App. Ixxiii 

effect of a d^ge in, 
[App. Ixxiii 
number of members, 106 
possession by, 194, 197 
power of, App. Ixxii 
taking benefit, take bor- 
[den, App. Ixxiii 
treated as minors, 108 
Corporeal things, 189 
Corpus, 105, 106 
Corpus Juris, arrangement o^ 4 

conflict of laws in, 85, 86 
how referred to, Appu viit 
Corrn, 111 ; App. Ixxiv 
Courts, decisions of, 14 ; App. xii 
Covenants, affecting heirs, App. xlix 
Crimei, ignorance no excuse, App. xxi 
committed abroad, 37 ; App.xxvi 
by corporations, App. Ixxii 
by drunkards, App. Ixxix 
ox lunatics, &c. ; App. Ixxix 
remedy for, dies with person 
Criminal actions, 59 [injured, 64 
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[for quickly, App. cxir 
laws, 58 
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Crown bound by laws^ App. xviii 
Culpa, 129. iSiee Negligence 
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degrees of, 181 ; App. Ixxxiv 
evidence of, 185 
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in abstracto, 181 
in concreto, 181 
lata, 181, 185 ; App. Ixxxiv 
levis, 181 ; App. Inziv 
levissima, 181 ; App. Ixxxiv 
versutiflo, 129 
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Custom, 14 ; App. xiii 

evidence o^ 17 ; App. xvi 
similarity of acts, 17 
one act enough, App. xiv 
when not necessary, 18 
interest payable by, App^ xcrii 
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legal foroe of, 16 ; App. xv 
meaning o^ App. ziu. xv 
nature of, App. xIy 
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which might have been avoided, 

[150 ; App. Ixxxvi 

which would have occurred 

under any dromnstancflfl^ 91 ; App. 

[Ixxzviii 
Damages, 148, 150 ; App. xcii. See 

[also Compensation 
liquidated, App. Iv 
measure of, App. xcvii 

duty being alternative, 78 
when payable, App. xciii 
where there is delay, 92; 

[App. Ixvi 
though performance is im- 
[possible, 74 ; App. Ixxxiii 
Damnum, 146 ; App. xcii 
absolutum, 149 
absque injuria, App. xxx 
casujEde, 149 
culposum, 149 
doloeum, 149 
directum, 149 
emeigens, 148 
ex re, 150 
extra rem, 150 
liberum, 149 
mixtum, 150, 151 
negativum, 148 
positivum, 148 
Dangerous animals, App. Ixxxviil 

occupation requires extra 
[care, App. Ixxxvi 
Day, 87 ; fractions of, App. Ixiv. Ixv 
several events happening on same, 

[App. Ixv 
first k last, reckoning of, App. Ixv 
Death, effect of, on remedies, App. xlix 
of one of several jointly inte- 
[reated, App. Ixxv 
proof of, 101 ; App. Ixix 
Debitum naturale, 9 
Debts» interest on, App. xcvii — ^xcix 
transferable in equity, App. li 
Deceit avoids a rescript) 84; and a 
[private statute, App. zxiii 
Decisions, judicial, 18 ; App. xiii 
Declaratory interpretation, 45, 46, 48 
Decree in Roman suits, App. xxxix 
Decretum, 88 ; App. xxiv, xlv 

Qratianiy 12 
Deduotio, App. xxxiii 



Defence, 67 

barred by time, 184; App. 

self, 54 [cxv. cxxvi 

Defendant in a better position than 

[plaintiff, 53 
Definite prescription,l75 ; App. cix 
Defensive, acting on, 54 
Deferre jus jurandum, App. xxxviii 
Degrees, of care, 181, ftc. ; App. Ixxxiv 
reladonship, 120 ; App. Ixxxi 
Delay, 90, &c ; App. Ixv. See Mora 
commencement of, 95 
curing, 94, Ac 
effect of, 91, Ac. ; App. Ixvi 
interest payable in case of, 154 

not in England, App. xcvii 
of one of several jointly mterest- 
on both sides, 94 [ed, 116 

in prosecuting rights^ -^PP* oxiv 
Dementee, 118 
Demonstratio, App. xxxv 
Demonstratio in an actio in factum 

[concepta, App. xlii 
Derisory conditions, 81 ; App. Ix 
Derived possession, 190 
Derogare, 89 

Destruction of object of alternative 
Desuetude, 15 [nght, 78 

Detention, 188 ; App. cxix 
Development of laws, App. xii 
Dies, 85 ; App. Ixiv 
bissextus, 88 
oedit, 85 ; App. Ixiv 
intercaiaris, 87 
justi, App. xkxiv 
prior, 88 
posterior, 88 
venit, 85 ; App. Ixiv 
Digest, arrangement of, 4 ; App. v 
Diligence, 180. See Culpa, Negligence, 
absolute, 180 
amount required, 182 
relative, 180 
Diligentia, 130, 182 ; App. Ixxxiv 
in abstracto, 180 
in concrete, 180 
Direct collision of rights, 77 ; App. Ivii 
Directa actio, App. xliii 
Directors of corporations, 109, 110 
of companies, App. Ixxiii 
Dischai^ge by delay, 93 
Disclaimer, App. 1 
Discoimt, 168 ; App. c 
Dii^unotive condition, App. Ixiv 

rights, 71 ; App. liv. xcv 
Dissolution of partnership, App. Ixx 
Distractio bonorum, App. xxxix 
Distributive justice, 20 ; App. xvii 
Divine law, 10 ; App. vii 
Divisible things, 148 ; App. xci 
Documents to prove customs,. 17 
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Dower, right to arrears of, when barred, 

Dolufl, 129, 185 [App. cziii 

Domicil, law of pUoe of, App. xxt 

Double damageo, -^PP* ^^ 

Droit, App. ii 

DmnkenDeaB, App. Ixxix 

Duplicatio, 69 ; App. xxxvii 

Duration of laws, S9, &c. 

Dutiee, 70 

absolute, App. iii 
alienation o^ 70 ; App. 11 
alternative, 71» &a ; App. lir 

damages for brea<^ of, App. 
collision of, 76 [xcv 

eonourrence of, 76 
confusion of, 76 
continuance of, App. cv 
ex lege, 165 
extinction of, App. ov 
extinguishment of, App. M 
immMliate, 165 ; App. ciii 
inducing another not to perform, 

[App, xdv 
in Bolidnm, 111, ftc, 114 ; App. 
joints App. Ixxiv [Ixxiv 

ana several, App. Ixxvi 
mediate, 165 ; App. ciii 
modifications of, 78. See Con* 
[ditions, Dies, Modua 
moral, 8, 9 

in England, App. vii 
nature of, not changed by a 
null, &o., 170 [penalty, 74 

one person with several, 108 
one in several persons, 101 
relative, App. ui 
renouncing, 70 ; App. 1 
restoration of, 185 
strengthening of, 74 



EABEicnrTS, time of prescription for, 
EoolesiasticBl things, 137 [App. cix 
Edicts, 82 ; App. xxiv 
£{jectment by one joint tenant against 

[another, App. Ixxvi 
possession sufficient to aup- 
[port, App. cxxv 
Election, right of, 71, &o. 

with whom, 71 ; App. Iv 
gone when made, 73 
See Option 
Embryo, 100 

Emperor, how far bound by laws, 23 
Emptio bonorum, App. xxxiz 
TCntfftiiff furnish an example of a statute 
[repealed by custom, App. xv 
Entirety. See Universitas 
Entry does not prevent time from 

[running, App. cxiv 
Episcopal rights not acquired by pre« 

[scription, 179 



Efdstoln, 82 ; App. 

Equality, presumption of, 104, 111 

Equitable rights^ 

conflict between, App. Iviii 
not ignored at law, App. Iviii 
Equity, 44 

construction of instruments 
[same in, as in law, App. xxix 
debts assignable in,. App. 11 
English system o{, App. Iviii 
interest given io, App. xcviii. c 
enforces mojral duties, App. vii 
relieves in case of breach of 
[conditions, App. Ixiv 
suit in, and action at law, both 
[maintainable, App. Ixvl 
supplies want of 

common seal, App. Ixxiii 
formalities, App. dv 
Evadmg law, 88, 52 ; App. xxxi 
Evidence in Roman actions, A pp. xxxviii 
of custom, 17 ; App. xvi 
of life and death, App. Ixix 
of prescription, 174 
SeeVrooi 
Exceptio, 67 ; App. zxxvii ' 
certa, 68 
: dilatoria,67 
divisioms, 114 
excussionis, 114 . 
in factum, 68 
in rem, 6^ 
in personam, 68 
mixed, 68 
nominate, 68 
obreptionis, 34 
ordinis, 114 
peremptoria, 68 
personie cohserens^ 68 
popularis, 68 
rei cohserens, 68 
subreptionis, 34 
vulgaris, 68 
haired by time, 184 
founded on the jus gentium, 

[App. vi 
moral duties enforceable by, 

 [8,9 
Execution in Roman civil process^ App. 

[xxxii xxxix 

Executors, actions by and against^ App. 

[xlix 

Exemplary damages, App. xdv. xcv 

Exercise of rights, 52 ; App. xxx 

ExpenssB, 145 

Express will, 168 

Extensive interpretation, 45—47 

Extinction of actions, 181 ; App. exU 

alternative duties^ 72 

rights^ fta, 1 70 ; App. ov 

Blxtinotive prescription, 180 ; App. oxi 

Extinguishment^ 75, 76; App. Ivi 
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ExtiDgnishment^ tempcnry, 76 
Eztraordinaria oognitio, App. zl 
judida, App. zl 
Extiayagantes, 12 

Eztrinmo jDYidenoe in interpretation, 

[App. zxiz 

Fact, ignorance ot 2i 
False imprisonment, action for, when 

[barred, App. cziii 
Felony, civil remedy for, App. zlyiii 
Featuca^ App. zzziii 
Fieti poeoooaorea, 188 
Fictiona in Koman civil proceas, App. 
FicUtia actio, App. xliii [xiiii 

factitious assent, 168 
Fisc entitled to interest, 155, 156 

when its actions are haired, 182 
Force may he used to protect posses- 

[sion, App. czziii 
Forcihie entry, App. czzvii 
Foreign company, App. zviii 
corporations, App. Ixzi 
countries, acts in, App. zzv 
judgment does not merge cause 
laws, 37 [of action, App. Ivii 
marriages, App. zxvi 
revenue laws, App. zzvi 
sovereign, App. zviii 
transactions, interest payahle 
[in cases of, App. zcix 
ForelgnerB hound by laws, 23; App. zviii 
hound to know our laws, 

- [App. zzi 
Formalitiea, 166, &c.; App. ciii 
directory, App. liii 
ohservance of, App. ciii 
Formula, 56; App. zzxv 

in fiiustom concepta, App. zzxv 
in jus concepts, App. zxzv. 

[zlu 
prsejudicialiB, App. zzzvi 
Forum, law of, 87 
Fractions of days, App. Ixv 
Fraud, 129 

contract not to he answerable 
Freedom of action, 52 [for, void, 133 
Fructus, 146 

oiviles, 147 
consumti^ 147 
ezstantfls, 146 
eztraordinarii, 146 
industriales, 146 
ordinarii, 146 
pendentes, 146 
peroepti, 146 
percipiendi, 147 
natundes, 146 
separati, 146 
Fruits. iSlK Fructus, 146 
FungiUe things^ 142 
Furio«i,118 



Gain prevented, 148 

caution as to giving 

[damages for, App. zciii 
setting off, against loss, 135 
Gains, 147; App.zcii. iSos Mesne Profits 
General laws, 27 

repealing particular, App.xxvi 
words, 50 ; App. zzvi 
Germani, 121 

German Law, as to hinding the Sove- 

[reign, 42 
infamy, 125—127 
interest, 157—159 
moral duties, S, 9 
Germany, adopted law of, 11 
Gesetz, App. ii. iii 
Glossators, App. viii . . 

Grammar, rules of, to he observed, App. 
Grammatical interpretation, 43 [zzvii 
Gross negligence gives rise to mor% 90 
Ijahility confined to, when there is 
|aelay on the other side^ 98 
who answerable for, App. Izzzvii 
contract not to he answerable 
for, void, 133 ; hut in England, Me 
the esse in App. IzzzvL note a 
Guardianship 

position of law of, 3 
GKiardians, possession oi^ 197 



Halv-blood, 121 
Handlung, 128 ; App. Izzziii 
Harhours common to all, 138 
Health, 118; App. Izziz 
Heir, actions hy and against, 63 ; App. 
eztent of his liahilities, Izv [zliz 
Hermaphrodites, 116; App. Izzviii 
Hermeneutics, 42 
Hohhes*s defixution of law, App. Ti 
Hoflfaiann on discount, 163 ; App. ci 
Holy thmgs, 137 
Honorea, 109 

House, possessor of, possesses what is 
Human form, 99 [in it, App. czzi 

.law, 11 ; App. 1 



Idiotb, 118 ; App. Izziz 
Ignominy, 124 ; App, Izzxii 

iSSselnfamia 
Ignorance of law^ 24 ; App. ziz, &c 

equivalent to mala 
[fides, 177 
of &ct, 26 ; App. ziz, &c. 
Illegal conditions, App. Izii 

contract, money paid in pur- 

[suance of, App. liii 

Illegality of intention, App. 

partial, App. liii 
immediate duties, App. dii 
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Immemorial presoriptioD, 178; App. 
Immoveable rights, 141 [cviii 

thiogSy 140 

goTemedby what 
Immunitas, 109 [law, 38 ; App. zxv 
ImpeQ889, 145 
Imploratio, 8 

officii judidB, 67 
Impoaaible acts, App. Ixxxiii 

alternative duties, App. Iv 
conditions, App. Izi. &c. 
Impotence, App. Izxiz 
Improvements, 205 ; App. ozziv 
Impuberas, 117 
Inconsistent rights, 76 
Incorporation, App. Ixzi 
Incorporeal hereditaments, who pos- 

[seeses, App. oxxi 
things, 189 
Indictment to protect public things, 

[App. xo 
Indirect oollision of rights, 77; App. 
Indivisible things, 148 ; App. xoi [Ivii 

create a joint interest, 112 
In&mia,124 

&cti, 124 
immediate, 125 
juris, 124 
mediata, 125 
Infamy in England, App. Ixxxii 
Infantes, 117 

possession by, 194, 197 
Infimtia mijores, 117 
proximi, 118 
Infiemts en ventre sa m^re, App. Ixiz 
liable for torts, App. xdv. 
See Minors 
Injury. See Damage, Damnum, Torts 
Innkeepers, App. Ixxxvii 
Innominate, App. Ixviii 

contracts, &c., eflfbot of 
In personam, App. xxii [modus on, 97 
actio, 54 ; App. xl 
exoeptio, 68 
intentio, App. xli 
jura, 57 ; App. zli 
privilegia, 28 
rights, 57 
In re aliena, jus, 58 

jus, 57, 58 
In rem, App. xxii 

actio, 54 ; App. xl 
exoeptio, 68 
intentio, App. xli 
jura, App. xU 
mora, 95 
privilegia, 28 
rights, 57 
. Bcripta, actio, 56 

intentio, App. xli 
In solidum, 111, fta ; App. Ixxiv. Su 
Joint Duties, 114 



Institutes the, plan of, 5 ; App. v 

preferred to Digest, 86 
Instruments, interpretation o^ 51; 
Intentio, App. xxxv. jajLvi [App. xxix 
in personam, App. xli 
in rem, App. xU 
in rem scripts, App. xli 
in an actio in factum oonospts, 

[App.zlii 
Intention, effect of, App. xxx 

in cases of tort, App. xdv 
mere, 128 ; App. Ixxxiii 
presumption as to, App. dv 
to be sought by iuterpro* 
[tation, 50, 61 
from words, App. xxvii 
Interdicts, 56 ; App. xliv 

to protect public things, 138 
adipisoendto possessionis, 206 
de dand. possessionem 208 
de lib. hom. exhibendo, 108 
de loco publico, ftc, 139 • 
de vi, &c, 208 
de via publica, &c., 139 
duplida, 57, 207 
exhibitoria, 56 
mixta, 207, 208 
ne quid in flumine, 139 
ne quid in loco, 138, 139 
ne vis fiat, JkCL, 209 
possessory, 57 

Boman, 206 
modem, 210 , 
prohibitoiJa, 57 
recup. poss., 206, 208 
restitutoria, 56 
retin. poss., 206, 207 
simplicia, 57 
unde vi, 208 
ut in flumine, &a, 139 
uti possidetis, 207 
utrubi, 207 ; App. cxxri 
Interesse, 147, note * ; App. xoi 
Interest, 152 ; App. xcvi 

cessation of, 162 ; App. e 
compound, 160 ; App. xdx 
Qerman, 157 
illegal, 156; App. xeviii 
limited by capital, 159 
payment o^ how, 162 

beforehand, 161 
inwhat esses, 153; 

[App. XCT. c 

for delay, 92; App. 
[Ixvii 
too much, 161 
rate of, 155 

in England, App. xeviii 
Roman table of, App. xovi 
Interlocutiones, 88 ; App. xxiv 
Intermeddling gives no right to cona^ 

[pensationy. App. zdii 
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IntenHeddlmg; impOfleU obligation to 
• [take greatest care, 134 
Interpretation 46, note g 
Interpretation, of laws, 42 ; App. zxrii 

jura flingnlaria, 47 
priTilegia, 45, 47, 
[48 
other inatmmenta, 
[49; App. zxiz 
authentic, 48 
by analogy, 47 
customary, 48 
declaratory, 46, 48 
doctrinal, 48 
extensive, 46, 47 
grammatical, 44, ftc. 
legal, 48 
liberal, 45 
literal, 45 
logical, 48, 46 
restriatiye, 46, 47; 
strict^ 45 [App. zzviii 
usual, 48 
Intermptio civilis, 176 

natural]^ 176 
Interruptions, in limitations of actions, 

[184 ; App. cziv 
to prescription, 176 ; 
Interusurium, 168 [App. ox 

Ipso jure, 80 
Issuer joinder of^ App. xxxvii. zlzviii 



Jxws, their yiew of the Bible, 10 
Joinder of plaintiflh, when necessary, 

[App..Ixxyii 

Joint interests, 111, Ac. ; App. ixxIy. Ac. 

effect of set-off in cases 

[of, 118 ; App. Ixxvii 

effect of buikruptcy in 

[esses of, App. Ixiv 

Judex, App. xxxii 

Judge-made law, remarks on, App. xii 
Judges, haye to interpret^ App. xxix 

legislate, App. xii 
dedaions of, how tar binding, 

[18; App. xii 

not requisite to 

[validity of custom, 16 ; App. xir 

notice customs, 20 

laws, App. xvi 

promulgation of laws, 

[21 
Judgments carry interest, 157; App. 

[xcvii. xcix 
merge causeof action, App. 
Judicia duplipia, App^ zxxix [Ivii 

extraordinaria, App. xl 
ordinarla, App. xxxv 
Judicial remedies, 54. See Judgep 
jJun in personsm, App. xU 
in rem, App. xii 



Jura singularia, interpretation of, 47 

See Ju% Law, Rights 
Jnramentum delatum, App. xxxriii 

to prove customs, 18 
promissorium, 74 
Juris Prsecepta, 9 
Jurisprudence, 1, 2 

province of, App. ii 
Jurists, opinions of, 14 
Jus, 1, 2, 58 ; App. ii 

actionum, 5 

ad rem, 57 

attributri^ 20, note z 

civile, 7, note r, 8; App. v. vi, 

cogens, 20 

commune, 80 ; App. xxiii 

oonsaetudinarium, 14 

conventionale, 205 

ezorbitans, App. xxiii 

expletrix, 20, note £ 

gentium, 2, 6, 7 ; App. v. vi 

in personam, 57 ; App. xii 

in re, 57, 58 

in re aliena, 58 

in rem, 57 ; App. xii 

jurandum. See Juramentum. 

legale, 205 

merum, 8 

mixtum, 8 

naturale, 7 ; App. v 

non scriptum, 10 . 

objectively, App. ii 

permissivum, 20 ; App. xvii . 

peraonarum, 5 ; App* iii. iv 

positivum,8 

possessionis, 204 ; App. cxviii 

prssceptivum, 20 

privatum, 2, 4 

prohibitivum, 20 

publicum, 2, 4 

qualificatum, 205 

relatum, App. xxxviii 

rerum, 5 

retentionis, 204 

sacrum, 4 

scriptum, 10 

simplex, 205 

singulare, 27, noteu^ 80 ; App. xxiii 

subjectively, App. iii 

testamentaiium, 205 

Ulpian's dLvision, App. v 
Justice, 20 

commutative, 20 ; App. xvii 
distributive, 20 ; App. xvii 
external, 20, note s 
intemal, 20, note z 
laws opposed to, App. vii 
Justiman's collections, App. iv 



Kbt, nossesmon given by, App. oxxii 
King, now fitf bound by laws; App. xviii 
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Laches, in sueing, App, cziy 
Luid, poaaefluon of, how acquired, ftc, 

[App. czx 

right to, when harred, App. czii. 
Lapse of time, App. cvii et 9eq. [diii 
Larceny, restitution in, App. cxxvii 
Law, science of, 2 

and equity, App. iTiii 
Laws, 1. See Jus 

divisions of, 2 

administratiye, 2 

adopted, 11 

force of, App. zi 

anomalous, 80 

autonomical, 19 

bye-, 106 ; App. Ixzi 

canon, 11. See Canon Law 

compulsory, 20 

constitutional, 2 

conventional, 13, 18 

criminal, 68 

customary, 14. See Customs 

divine, 10 ; App. i 

foreign, 87 

gencHral, 27 

homeeprung, 11, 13 

human, 10, 11 ; App. i 

unproper, App. i 

inconsistent, 39, 40 

international, 2 

judicial, 13 

moral, 9 

natural, T eteeq,; App. 1 

ordained, 18 

particular, 10 

penal, 58 

perminiye, 20 ; App. zvii 

positive, 1, 10 

Hobbea' definition, App. vi 

private, 2 

proper, App. 1 

public, 2 

retrospective, 21, 22 ; App. xviii 

Roman, how fiur important^ 8 

special, 27 

imiversal, 10 

unwritten, 10, 1& 

void, App. vii 

written, 10 

general observations on, App. i 

binding power of, 20 
whom they bind, 28 
on the crown, App. zviii 
from what tune binding, 21 

character o^ 80 

construction o( 42 
See Luterpretation 

conflict of, 

of the same state, 35; App. zv 
of different states, 87; App. 

consequences o^ 52 [zziv 

of Bnglandy App. viil 



Laws, evasion of, 88, 52 ; App.: 

ignorance o( 24 ; App. zzi 
interpretation o^ 42 

See Interpretation., 
judicially noticed, App. zvi 
obsolete, when not, App. 
progress of, App. zii 
promulgation o^ 21 
repeal of, 89, kc ; App. zzvi 
repealing, apply to what 
the genenl rule, 40 ; App. 

[xzvi 
ceasing, because no longer 

[fit^ -^PP* ^ 
the reason of which has 
[ceased, App. zzviii 
subjecting one's-self to, 18 
Lawyers, opinions o^ 14 
Leap year, 87, 88 
Legacies, alternative, App. Iv 

right to, when barred, Ap^ 

[czni 
bear interest, 154 ; App. zcvii 
Legal possession, App. czvii 
Legis actio, 165 ; App. zxzii 
Legitimatio minus plena, 127 
Leges generales, App. zziii 
personales, App. zziv 
speoiales, App. zziii 
i^Laws 
LeibnitE on discount^ 164 ; App. ci 
Leprosy, App. Izxiz 
Levis notn macula, 126 
Lez;,iSwLaws 

domicilii, App^ zzv 
Libel, action for, when barred, App. 
liber eztra decretum, 12 [czni 

Seztus, 12 
Liberal interpretation, 45 — 47 
Liberty, personal, how secured, 103 
Libri Feudomm, 12 
Lien, 205 ; App. czzv 
Life, 100 

evidence of, App. Izix 
Lights time of prescription for, App. 

[ciz 
Limitations of actions, 181 : App. czfi 
See Statutes of I limitation 
of time (dies)> 85 
Liquidated damages, App. Iv 
Lis in jurandum demissa, App. zzzviii 
pendens, App. zzzviii 

perpetuates rights, 180, 182 
Literal interpretation, 45 
litis oonteetatio, 67 ; App. zzzvii 

action survives after, 68 
Logical interpretation, 4& 
Loi, App. xu m 

Looking on, effect of, App. dv. cv 
Loss. See Damage, Damnum 

the measure of damages, App 

[xaL zdv 
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LoflSySottiiig off, againBt gain, 1S5 

of po»easion, App. cxxii 
Lot, when necessary to decide by, 78 
Lucid intervals, 119 ; App. Ixxiz 
Lucrum interoeptum, 148 
Lunatics, 118 



Magistratus, App. zxxii 
Majores, 117 

Mfigority, power of, 18 ; App. zvii 
in a communio, 105 
company, App. Izxiv 
corporations, App. Ixxii 
partnerships, App. Ixx 
Mala fides, ignorance of law deemed, 1 77 
Xalioiotts exercise of rights, 52 ; App. 
Mandata, 82 ; App. ccxi [xxz 

Manus injectio, App. xxxiii. xxxiv. 

[xxxix 
Jianuscript text, 49 
lianuum oonsertio, App. xxxiii 
Kaniage contracts construed liberally, 
foreign, App. xxvi [50 

relationship by, 123 
settlements, how fai revocable, 

[App. Ixix 

MastexB acquire possession by their 

[servants, 197 ; App. cxxi 

possess their fugitiveslaves, 200 

Marshalling, App. Iviii 

Maxims r-r— 

Accessio aocessionis non datur, 165 ; 

App. xd 
Aecessorium sequitur suum prind- 

pale, App. xcii 
Actio personalis moritur cum per- 
sona, App. xlvii. 1 
Cessante ratione legis ceasat lex ipsa, 

47 ; App. xL xxviii  
Communis error fincit jus, App. xiii 
Gonfirmatio omnes supplet defectus, 

App. cvl 
Cum duo jura in ima persona con- 
currunt^ sequum est ao si eesent 
in diversis, App. Ixx 
Cum quod ago non valet ut agam, 
valeat quantum valere potest, 
App. liv. civ. ovi 
, fieri non debuit sed fiictnm valet, 
App. ciii 
He who will have equity must do 

equity, App. vii. cxxvi 
Ignorantia fe^iti excuaat^ kc^ App. 

xxi 
Lnpossibilium nulla ^ est obligatio, 

App. IxxTJii 
Impotentiaexcusat Iegem,App.lxuiii 
. Ln nquali jure melior est conditio 

possidentis, App» cxxiii 
 In nctione legis semper subsistit 
equitas, App. xviii 



Maxims: — 

In pari delicto melior est conditio 

defendentis, App. Ixxxvi 
In re oommuni potior est conditio 
* prohibentis, App. Ixx. Ixxii 

Inter tertioe acta, tertiis nee nocent 

nee poasunt^ App. cviii 
Ipse autem rex non debet esse sub 

homine, &o., App. xviii 
Jura generaliter conatituuntur, App. 

xxviU 
Jus accrescendi inter mercatorea 

locum non habet, App. Ixxy 
Jus et obligatio sunt correlata, 1; 

App. iii 
Law and equity both, prevail against 

equity only, App. Iviii 
Lex fori regit remedium, App. xxvi 
Lex lod regit actum, App. xxy 
Lex non cogit ad impossibilia. App. 

Ixxxiu 
Nemo caussam possessioms ipse sibi 

mutare potest, 201 
Nemo debet bis vexari pro eadem 

causa, App. Ivii 
K<Mi omnibus qun a majoribus con- 

stitula sunt ratio reddi potest, 

App.xui 
Non videntur qui errant consentire, 

App. xix. XX 
Noscitur a sociis, App. xxviii 
Nova constitutio futuris formam 

imponere debet, App. xviii 
Omnia prsBSumuntur rite esse acta, 

App. ciii 
Omnia pnosumimtur contra spolia- 

torem, App. Ixvi 
Particularissolutio pro nulla habetur, 

75, note d 
Possessio fratris &cit sororem ease 

heredem, App. cxviii 
Possession of tenant is that of hia 

landlord, App. cxviii 
Privilegiatus eque privilegiatum jure 

suo non utitur, 77 ; App. IviL 

Ivm 
Proteetatio fiEicto Tel juri contraiia 

non valet^ App. cvii 
Qui prior est tempore potior est jure, 

App. Iviii 
Qui tacet non utique &tetur sed 

tamen verum est eum non ne- 

gare, App. dv 
Quidquid non agnoscit glossa neo 

agnosdt curia, App. viii 
Quilibet renuntiare juri pro se intro- 

ducto, App. li 
Quod ab initio non valet tractu tem- 

poria non convalesdt, App. liii 

dv 
Semper in obsouris quod minimum 

est sequimur, App. Ixvii 
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Maxims:— 
Si quid univexBltati debetur singulia 

• non debetur, &c.| App. Ixzii 
Sic utere tuo ut alienum non Isodos, 
App. zxz. IxzxY ' 

Species generi derogate App. zxtI 
Tantum est pmscriptum quantum 

possesaum, 181 
Ubi eadem legis ratio ibi eadem dispo- 
sitio, App. zzviii 
May, construed must, App. xtU 
Meanings of words, 44, 45, 50 ; App.zzTii 
Measure of damages, App. xciv 
Mediate duties, App. ciri 
Member of a corporation distinct ^rom 
Mente capti, 118 [it, App. Ixzii 

Merger, App. Ivi Su Confusion, 75, 
[and Extinguishment, 75 
Mesne profits, how fiur an evicted pos- 
[sessor must account for, App.czziY 
who entitled to, before the 
[happening of a condition, App. Ixi 
Might, the oon^tive of absolute duties, 

[App.iii 
Mind, mere states of, 128 ; App. luxiii 
imsoundnesB o( 118 ; App.lxxix 
Minores, 117 
Minority. Set Mcjbrity 
Minors, App. IxxviiL Su llnfants 
corporations treated as, 108 
entitled to interest, 154 
excused if ignorant of law, 25 
possession by, 194, 197 
Missio in possessionem, App. xxxix 
Mistake, 24, &c. ; App. xix. &c. 
Mixed actions, 55, 60; App. xlii 
modes, 97 
pleas, 68 
privilegia, 28 
statueSf App. zxv 
Mobilia, 141 
Mode^ 96. Su Modus 
Moderainen inculpatee tutelsB, 54 
Modification of rights, &c., 78 
Modus, 96 ; App. Ixvii 
mlxtiis, 97 
<|ualificatus, 97 
simplex, 97 
Money charged on land, right to, when 

[barred, App. czii. cxiii 
paid under a mistake, 25 ; App. 
Monopolies, 29 [i 

Monsters, 100; App. Ixviii 
Monstrum, 100 
Month, 87 

Mora, 90, &c. Bu Delay 
accipiendi, 90 
ex persona, 95 
ex re, 95 
in re, 95 
in rem, 95 
preestandi, 90 



Mora, pozgafur, 94 
solvendi, 90 
Moral character, 124 

duties, 8, 9 ; App. vii 

teoognised by caaonists, 8 
. Qermans,8 
Boman8,7,9 
Morbus, 118 

sonticus, 118 
Mores majorum, 14 
Mortgage. Set Pledge 

right to redeem, when barred, 

[App. cxiii 
Mortgagee may enforce all hia reme- 
dies at once, App. xlviii 
Mosaical law, how &r binding, 11 

forbids usury, 158 
Motive unimportant^ App. xxx 
Moreable ri^ts, 141 
things, 140 

governed by what law, 

[88 

interdict to retain po»> 

[session of, App. cxxtI 

property in, draws 

[possession after % App. cxz 

Moventia, 141 

Municipal regulations, 19 . 



Name of corporation, App. Ixxiii 
Natural law, 7 e^ uq, ; App. t 
produce, 146 
relationship, 120 
Nature, laws ol^ App. i 
Nauticum fosnus, 156 
Necessaries, App. Ixxiz 
Necessitas, 1 

Necessity creating joint intereets^ 112 
Negligence, 129 ; App. Ixxziv 

consequences of, 182 

dagreesof, 181 ; App.lzxziY. 

evidence of, 185 

gross, g^vea rise to mora, 90 

Set Qroos Negligence 

in not avoiding a loss, 150; 

[App. faoxvi 

in not setting about a thing* 

[App. Ixxxvii 

in the exercise of a light^ 

[App. xxx 
measure of, App. boav 
the foundation of the laws 
[of mistake, App. xx 
Nominate, App. Ixviii 
Non compotes mentis, 118 ; App. Ixxix 
Nonfeasance, App. Ixxxvii 
Non-observance of modus creates no 

[forf eitore, 97 
Notice, judiciaL Set Judges 

to charge a person wxih the don- 
[sequences of delay, 95 
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Novels preferred to the other parts of 

[the Corpus Juris, S6 



Oaths admissihle to prove customs, 18 
effect of, 74 
in Roman civil process, App. 

Object^ App. ii [xxxviii 

of rights, 128 ; App. Ixzxii 
oftransactionSylSC; App.lxzxii 

Objective concurrence of actions, 62 

Obligatio, 1, 8, 68. See Duties 

arising after litis contestatio, 

Obrogare, 89 [App. xzzviii 

Occupation, App. czx. czzi 

Offences, 58 

Offensive, acting on the, 58, 54 

Officium, 1 

Officers corporate, 109, &c. 

Ope exceptionis, 80 

Option, 71, &c 

gone when made, 78 ; App. Iv 
where there is a penalty, 74 
with wh<xn, *12; App. Iv 

Ordained unwritten laws, 18 

Ostentum, 100 

Ouster prevents acquisition of title by 

Outlays, 145 [enjoyment, 176 

allowances for, App. cxziv 
made unasked, App. xciii 



Fandeotb, arrangement of, 5 

give way to the Code, &c., 86 
Parental authority, position of law of, 8 
Parol evidence to explain written docu- 

[ments, App. xxix 
Particular preferred to general, 77; 
Partnerships, App. Ixx [App. xxvi 

power of a majority, App. xvii 
Patria potestas, App. Ixxx 
Patrimonium popuU, 188 

universitatis, 108 
Payment by or to one of several jointly 
[interested,lll,118,114, 115; App. 
of interest, 162 [Ixxv 

what is sufficient to prevent 
[time from running, App. cxv 
Pecunia trajectitia, 156 
Penal actions, when they must be 
laws, 58 [brought, 182 

Penalties, 58 

action for statutable, when 
[barred, App. cxiii 
private, 60 

several may be sued for at 

[once, 62 

effect of, 74; App. liii. Iv 

do not confer a right of 

[option, App. Iv 

given by statute when the 

[only remedy, App. xdv 



Penalties in cases of usury, App. c 
Pending suits, effect of new laws on, 

[22 ; App. xvii 
Percentage, English, App. xcyiii 

Roman, App. xcvi 
Performance, delay in, 90; App. Ixvi 
discharged, App. Ixiii. Ixvii 
double, App. liv 
of conditions, 84 

effect of, App. Ixi 
what amounts to, App« 

[Ixlu 

which are impossible, 

[App. IxiL Ixiii 

of joint duties, k>c., App. 

[Ixxv 
in a mode not requirable, 

[App. liv 

tender of, effect of, 96 ; 

[App. Ixvii 

to or by one of several 

(jointly interested, 111 
118,114; App. Ixxvii 
time for, App. Ixvi 
must be requested to im- 
[pose liabUity for delay, 95, 96 
PertinenUse, 144 
Permissive laws, 20 ; App. xvii 
Person, 99. See Status 

one with several rights, &c., 

[108 ; App. Ixix. Ixx 

merger, where there is, 

[App. Ivi 
several with one right> &a 104 
inhuman, App. Ixviii 
of unsoimd mind, App. Ixxix 

liable for torts, App. xciv 
unborn, App. Ixviii 
to perform a condition, 85 
who cannot possess, 192 — 194 
Personse illustres, 156 
Personal actions, App. xlv 

property, bound by what laws, 
[28, 88 ; App. xxv 
rights, App. xlv 
statutes, App. xxv 
See In personam, App. xlv 
Personarum jus, App. iii. iv 
Persons jointly entitled suing each 
[other, App. IxxvL Ixxvii 
Petitorium, 211 

Pignoris capio, App. xxxiii. xxxiv. xl 
Pignus, holder of, is in possession, 190 

Uen conferred by, 205, 206 
Pinkard on discount, 168 ; App. ci 
Plea, 67. See Exceptio 
Pledge, rights of, if moveable, 141 
Plaintiff sometimes decreed against, 57 
Poena conventionalis, 74 
Pollicitations, interest payable on, 164 
Popular actions, 60 
Portentum, 100 

A A 
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Posseflsio^ 186, 187, 188 ; App. czix 

bonse fidei, 1 92 

civilia, 191 ; App. czix 

civilissima, 199 

ficta, 189 

injusta, 192 

justa, 192 

malsd fidei, 192 

mediata, 196 

naturalifl, 191 ; App. czix 

quasi, 202 

vacua, 195 
PoBseesioD, 186, &c. 

general remarks on, App. cz v 
action in rem lies against 
[him who is in, 56 
advantageous where rights 
[are conflicting, 77, 78 
acquisition of, 194, &c ; 
[App. cxix. 4[c. 
bona fide, App. cxix 
by an agent, App. 121 
consequences of, 203 
continuance of, 199 
derived, 190 
proper, 189 

J'uridicol, 191 
088 of, 199 ; App. cxxil 
. meanings of, App. cxvii 
nature of, 188 
necessary to prescription, 

[App. cix 

of surfiEice, App. cxz 

prima facie evidence of 

[ownership, App. cxziv 

remedies for, 206 ; App.cxxv 

rights of, App. cxvii. cxviiL 

[••. 
cxxui 

simimary restitution of, 

[210; App. cxxvi 

sufficient to support tres- 

[pass, App. cxxv 

or ejectment, App. cxxv 

transfer of, 195; App. cxxii 

Possessor, 188, 189, 191 

bona fide, App. cxix 

oorporis, 202 

juris, 202 

evicted must account for 

[mesne profits, App. cxxiv 

how far allowed compensa- 

[tion for improvements, 

[App. cxxiv 

onus probandl not on, 208 

Possessorium, 211 

Possessors, several, App. cxx 

Possessory remedies, 206, &c; App. 

Possibility of performance^ 73 [cxxv 

Postponement, the effect of oonditious. 

Power of compulsion, 53 [79 ; App. lix 

Prsecepta juris, 9 

Pnedes litis et vindiciarum, App. xxxiv 



Prsedes litis et sacramenti, App. zzxiii 
Pi'SOBcriptio in the formula, 67; App. 
172 [zzz?ii 

aoquiutiva, 173 
constitutiva, 173 
conventionalis, 172 
definita, 173 
dormiens, 179 
eztinctivi^ 173, 180 
immemorialis, 173 
indefinita, 173 
judicialis, 172 
legalis, 172 

longissimi temporis, 172 
testamentaria, 172 
translativa, 173 
Preamble to be attended to, 51 
Precatory trusts, App. IzviL Ixviii 
Precedent^ conditions, 79 ; App. lix 
Precedents, judicial, App. zii 
Prejudicia, App. zxxvii 
Preference to be given to conflictiDg 

. [rights, 77 
Prescription, 171 ; App^ cviL et teg. 

acquisition by, App. oviii 
acquisitive, 175 
definite, 175 ; App. cix 
extinctive, 180 ; App. cxi 
immemorial,173; App-cviii 
interruptions to, App. ex 
why in an appendix, S 
Presentation to living, right to, when 

[barred, App. cxii 
Preservation of right^ &o., 171 
Presumption arising from possessioD, 

[App. cxxiv 

to uphold a longposso- 

[sion, App. cxziv 

as to ability to preserre 

[another's property, 134, 185 

as to consent^ 168 

continuance, Ap. ot 
death, 101 
equality, 104, 111 
formaUties, 166,167 
intended coDseqaep- 
foes, App. civ 
life and death, 101 ; 
[App.lxa 

a modus, App. bnnj 
regidarity, App. ciii 
silence, App. dv. 
things being appor- 
[tenant 145 
wrong doers, App. 
[Ixvi 

from lapse of time, App. 
Prima SBtas, 117 [cviii 

Principal things, 144 
Private statutes, App. xxiii 
Priority attributed to aimultaneousaet^ 

[App. Ix^ 
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Privilegia, 27, SO ; App. xxii xxiii 
ad instar, 29 
affirmativa, 29 
annexed to tilings, App. xxiii 
favorabilia, 27, 29 
inconsistent, 77 
in personam, App. zzii 
in rem, App. xxil 
interpretation of, 45, 47, 48 
mixta, 28 
negativa, 29 
odiosa, 27, 29 
personalia, 28 
realia, 28, ib. note c 
repeal of, 40 

may be granted to more 
[than one, 29 
Process, ciyil, position of law of^ 40 

Roman, App. xxxii., &c. 
Pto diviBo, App. xci 

indiviso, 104 ; App. xd 
Produce, 146. See Fruotos 
civil, 147 
natural, 146 
no interest on, 155 
Profits from breach of trust, App. xdi 
Promise, mere, App. vii 
Promulgation of laws, 21 
Proof of customs, 17 ; App. xvi 
events, 167 

life and death, 101; App. Ixix 
negligence, 185 
promulgation of laws, 21 
Protestation, 171 ; App. cvii 

does not prevent the ac- 
quisition of a right by long enjoy- 
[ment, 176; App. cxv 
Puberes, 117 
Pubertas plena, 118 

minus plena, 118 
Pubertati proximi, 118 
Publication of a law to be proved, 21 
Public statute may be particular, App. 
things, 138 [xxvi 

how protected, 188; App. 
Pupillaris sstas, 117 [xc 

Punishments, 58 
Purchaser to pay interest, 155 

QuALnriOATiONS. See'ULodua 
Quanti res est, 148 ; App. 82 
Quasi possessio, 202 

traditio, 196, 203 
Queen, bound by laws, App. xviii 
Qui tam« See Popular 

Rawhabition, 71, 169, 197; App. cv. cvi 
Readiness to perform cures delay, 94 
Real actions, App. xlv 

property, governed by law of place 
[whei-e situate, 38 ; App. xxv 



Real rights, App. xlv 
statutes, App. xxv 
See In rem, App. xliv 
Reasonable care, App. Ixxxvi 
Reason of Law, 47 

cessation o^ App. xi 
Recht, App. ii 

objectively, App. U 
subjectively, App. iii 
Reciprooa}, App. xxix 
Reckoning of time, 87, &o. ; App. Ixiv 
Recovery of money 

paid in ignorance,25 ; App. xz. xxi 
illegally, 70 ; App. liii 
Redress, self, 53, 54 
References to Corpus Juris, App. viU 
Referre, App. xxxviii 
Relation back of performance of con- 

[ditions, App. Ixi 
Relationship, 119 ; App. Ixxx 
bilateral, 121 
by blood, 120 

marriage, 122 
collateral, 121 
degrees of, 120 ; how com- 
[puted, 122; App. Ixxxi 
direct, 121 
unilateral, 121 
Relative duties, App. iii 
Release, App. li 

by delay, 93 

of obligation to pay interest, 

[163 
of one of several jointly into- 
[rested, 113, 115 ; App. IxxY 
Remedies, 53 

active only barred, 170, 18 

[App. cxii. cxv. cxxv 
by and a^dnst heirsi App 

[xliz 
by and against executors, 

[App. xlix 
concurrence of, App. xlvii 
criminal, not barred by lapse 
l^of time, App. cxiv 
extrajudicial, 53 
judicial, 54. See Actions 
governed by the lex fori, 
[App. xxv. xxvi 
legal and equitable, App. 

[xlviii. Iviii 
plaintiff can pursue which 
[he likes, App. xlviii 
possessory, 206 

English, App. cxxv 
statutory, App. xciv 
Remedium spolii, 210 
Remissio, 207 

Remote, damage must not be, App. xov 
Rent, right to, when barred, App. cxii 
Renunciation, 69 ; App. 1 
Repeal of laws, 39, &g. ; App. xxvi 
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Repeal of, particular by general lawi^ 40 
Replicatio, 68 ; App. zzzvii 
ReprsesentatiOi 163 

Bepresentatiyes, actions by and against, 

[68 ; App. xlix 
liable after litis con- 
ftestatioy App. xxxTiii 
liable for the de- 
[ceasei's negligence, 135 
possession by, 194 
Res, 186 ; App. Ixxzyiii 
accessiones, 144 
communes, App. so 
connezse, 142 
corporales, 139 
diyid\i89, 148 
divini juris, 137 
eccleeiasticse, 187 
extra commereiam, 186 
fungibiles, 142 
immobiles, 140 
in commercio, 136 
inoorporales, 189 
individu», 148 
judicat«e, 18 
litigiosse, App. zzxyiii 
mene facultatis, 180 
mobiles, 140 
nullius, App. Izxzix 
pertinentiee, 144 
prindpales, 144 
publicas, 138 

interdicts to protect, 188 
religioB», 137 
sacne, 187, 188 
sanctn, 187, 138 
singulares, 142 
uniyersalea, 142 
muyersitatis, 137, 138 
BoBcinding contract if not performed 

[in time, 92 ,* App, Ixyi 
Bescripta, 82, 88 ; App. zziy 
ad instimtiam, 34 
ex arbitrio, 84 
Respeotus parentelee, 121 
Restitution of possession, 208, 210, &c. 
Restoration of rights, &a, 185 
Restraint on alienation, App. 11 
Restrictiye interpretation, 45 — 47 
Retain, right to, App, cxxy 
Retrospectiye laws, 21, 22 ; App. zyui 
Return of thing on non-performance 

[of modus, 97 
Reyenue laws of other countries not 

[noticed, App. xxyi 
penalties to increase, effect of, 
Reyiyal of rights, &c., 76, 185 [App. liii 
Reyiyiscentia, 185 

Reyocation of marriage settlements, 
Right, a, 1 [App. Ixix 

Rights, 52 



Rights acquired by preecripiiony App. 
alienation of, App. li | criii 

altematiye, 71, &c. ; App. liy 
collision of, 76 
concurrence ol^ 76 
conflict of, App. lyii 
confusion oi^ 75 
continuance of, App. cr 
elder preferred, 77 
enforceable actiyely though not 
[passiyely, App. cy 
enfordng oneself, App. xxxii 
equitable, not ignorod at law, 

[App. lyiii 
exercise of, App. xxx 

when there is a oolIUdon, 77 
ex lege, 165 
extinction of, App. lyi. cy 

by lapse of time, 
immediate, 165 [App. czii 

immoyeable, 141 
in personam, 57 ; App. xli 
in rem, 57 ; App. xli 
in solidum, 11 1, &o. ; App. Ixziy 
joint^ App. Ixziy 
mediate, 165 
modifications of, 78 
moyeable, 141 

no necessity of exercising, 69 
null, &c., 170 
object of, 128 ; App. Ixxxii 
of both sexes equal, 116 
of possession, App. cxyii. cxyiii 
of a lower nature meiiged in 
[those of a higher, App. Ivi 
one person with seyeral, 108 
one in seyeral persons, 104 
personal, App. xly 
presenration of, 171 
i*eal, App. xly 
renouncing, App. 1 
restoration of, 185 
to litigate, App. lii 
when yested though future, 86 
Risk borne by him to whom delay 

[is imputable, 91, 92 
Roman ciyil process, App. zzzlL &c 
Roman law, affinity by, 128 

as to binding Emperor, 28 
effect of oaths on duties, 74 
eztent of heir's liability, 65 
how far binding, 85 
importance of, 3 
relationship by, App. Ixxz 
system of laws, App. iy 
Rusticitas, an excuse for iterance, 25 

Saorambntuic, App. zxxiii 

Sacred things, 187 

Sanctionee pragmaticso, 82 ; App. zziv 
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Satiadatio pro prode litis, ko.s App. 
Secimda etiks, 117 . [zzxv 

Security, giying, in actions, App. xxzv 
Self-defence, 54 ; App. xod. cxziii 

redress, 53 
Senectus, 118 
Sententia legis, 48 

Seryants, acquisition of possession by, 
8etK>ff, 118 ri97 ; App. cxxi 

barred by lapse of time, App. czii 
gain agaiiiBt loss, 136 
of interest paid, 161 
'where several are jointly entitled. 
Sex, 116 [113 ; App. Izxvii 

Ship, employment o( App. Izx 

possessor of, possesses what is in 
Significatio, 44, 45 [it, App. czzi 

Silence^ presumption from, App. dy 
Simple things, 142 
Simultaneous acts, App. Izv 
Skill when possessed must be employed, 

[App. IzzxYii 
SlaveSj acquisition of possession by, 

[197 

fngitiye, still in the posseasion 

[of their masters, 200 

Slight negligence, who answerable for, 

[App. Izxxvii 
Soldiers excused if ignorant of law, 25 
Solidarity, 111, &c. 

passive, 114 
Sors, App. xcyi 

Sovereign bound by laws, 28; App. 
Spado, 119 [zviii 

Special laws, 27 

Specialties, actions on, when barred, 
Spiritual relationship, 120 [App. cxiii 
Sponsio prsDJudioialis, App. xxxy 
Status, 99, 116 

civil, 99, 102 
civitatis, 102 
familiffi, 102 
libertatia, 102 
mutatio, 102 
natural, 99 
position of law of, 2 
protected by an action in rem, 57 
Statuta conventioiuilia, 18 
legalia, 19 

peraonalia, 87 ; App. zxiv 
mixta, 87 ; App. xxly 
realia, 37 ; App. zxiv 
Statutes. See Law. 

acts contrary to, App. liii 
become obsolete, App. zv. xvi 
formalities directed by, App. 

[UU 
from what time they bind, 

[App. zvii 
particular, though public^ 

[App. zzvi 
penalties inflicted by, App. liii 



Statutes, repeal of, App. xzvi 
Statutes of Limitation, 82 ; App. czii ' 

must be specially pleaded, 

[App. cvii 

do not apply to breaches of 
[trust, App. cziii 

do not bar lien, App. czzvi 

when time does not run, 179, 

[&c. ; App. czi 

when time begins to run, 

[App. cziii 

when time ceases to run, App. 
Stealth, possession lost by, 200 [cziv 
Strangers. See Third Persona 
Stricti juris actio, App. zliii 
Strict interpretation, 45 — 47 
Stultifying oneself App. Izzix 
Subject, App* ii 

Subjective concurrence of actions, 61 
Subrogare, 89 

Subscriptiones, 82 ; App. zxiv . 
Subsequent assent, App. cv 

conditions, 79 ; App. lix 
Succession governed by lex domicilii, 

[App. XXV 
Successors, corporate, App. Ixzi 
Sunday, App. Izv 
Summariissimum, 211 
Sunmiarium, 211 

Summary possessory remedies, 189, 
[206 et teq, ; App. czzvi 
Survivorship of joint rights, Ac., App. 
Symbolical delivexy, App. czzii [Izxv 
Synallagmatic^ App. zxiz 
Syndid, 109 
System, Roman, 4 ; App. iv 

Thibaut's, 8 ; App. liL iv 



Taoff will, 168 
Taxatio, App. xxxvi 
Technical words, App. xzviii 
Tempus continuum, 89 

utile, 89 
Tenant cannot dispute landlord's titie. 
Tender, 95, 96 [App. czviii 

and refusal, App. Izvii 
Testament, the, 10, 11 ; App. vii 
Thibaut's system, 8 : App. iii. iv 
Things, 99, 136 ; App. Izzzviii 
common, App. zc 
divisible, App. zci 
indivisible, App. zci 
not subject to prescription, 178 
privileges annezed to, App. 

[zxni 
which cannot be possesseo^ 192 
iSwRes 
Tlurd persons not bound by 
bye-laws, App. Izzii 
conventional laws, 18, 19 
evidence of custom, 18 
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Third rescripts, 84 

Time, App. bdv 

oompatation of, 87 ; App. buy 

for performance^ 84, 86, 90 ; 

[App. Ixv. Ixvi 

from which mterest is payable, 

FApp. xcviii 

from which laws bind, 21 ; App. 

••• 

xvm 

in which actions are barred, 181, 

[182 ; App. cxii 

lapse ofy necessary to yalidity of 

[custom, 17 

limitationB of (dies), 8$ 

of prescription, App. cix 

of the essence of the contract, 

[App. Ixvi 

once running does not stop/App. 

[cxiv 

when a bar to a defence, App. oxy 

when it does not run, 179, 181 ; 

[App. di 

within which actions must be 

[brought, App. czii 

Tithes not acquired by prescription, 178 

Torts, sggrayatedy App. xoiv. xov 

by corporations, App. Ixxii 

by drunkards, App. xdv 

by minors, App. xci? 

by persons of unsound mind, 

[App. Ixxix. xciv 

by seToral, creates a joint lia- 

[bility, 112 ; App. Ixxvi 

— ^feasors, no contribution be- 

[tween, App. Ixxviii 

g^ye xisa to claim for damages, 

[App. xciy 

mistake does not excuse, App. 

Totality. See UniTcrsitas [xxii 

Traditio, 195 

ficta, 196 

longa manu, 198 

quasi, 203 

symboUca, 198 

Transactions, 128 

by what law goyemed, 

[37 ; App. xxy 

consequences of intended, 

formal 116 [App. dy 

informal, 116 

in evasion of laws, App. 

[xxxi 

malidouB, App. xxx 

objects o^ 136 ; App. 

yoid, App. lii [Ixxxii 

in part only, 71, 167; 

[App. liii 

yoidable, App. cyi 

Transfer of possession, 195 

rights* &c, App. li 

&e Alienation 



Translatio, 63 
Tr^», catching in, 198 
Treble damages, App. xdy 
Trespass lies for eyery diaturbanoe of 

[possession, App. cxxv 
Tribunals, decisions o( 14; A|^ xii 
Triplicatio, App. xxxyii 
Triticaria, 152 

Trusts^ actiona for breach of^ not barred 

[by time, App. cxiii 

interest payable for breach o^ 

[154 ; App. xcviii. xcix. c 

precatory, App. IxyiL Ixviii 

profits made by breach of^ 

TAppw xcti 
Trustee, interest payable by, App. 

[xcTiiL xcix. e 
may be sued at any time» 

[App. cxiii 
must account for profits, App. 

[xcii 
payment to one of seveial, 

[App. 
Tuitione prstorisy 80 



Ulfiam's division of jus, App. y 
Ultra alterum tantum, 150 
Unconstitutional laws, App. yii. ftc. 
Unilateral, App. xxviii 

instruments, interpretation 
relationship, 121 [o^ 51 
Uniyerutas, 105, 142 ; App. xc 
facti, 142 ; App. xc 
hominis, 142 ; App. xc 
juris, 142 ; App. xo 
ordinate, 109 
Unlawful conditions, App. bdi 
Unpermitted acts, 128, 129 
Unsound mind, 118 ; App. Ixxix 
Unwritten law, 10, 18 
Usual interpretation, 43 
Usucapio libertatia^ 173 
Usurpatio, 176 
Usurss, 152. See Interest 

conventionales, 153 

illidtae, 156 

legales, 155, 156 

legitimoe, 156 

mordentes, 156 

punitorise, 153 
Usury. See Interest 

effect of, 161 

allowing discount, App. di 

abolished, App. xcviii 

consequences of, App. o 

what constituted, App. xdx 
Uterini, 121 
Utile tempufi, 89 
Utilis actio, App. xliii 
Utrumque, App. cxxii 
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Vaoatio, cix 
Value, 147, note * 

increased by delay, 9S 
diminiBhed by delay, 94 
Venter, 100 

Vested, when a future right is, 86 
Vesting, a modus does not afifect, App. 

[Ixvii 
conditions postpone, App. Ix 
Vindex, App. xxxiv 
Vindicatio, App. xxxiii 
VindicatioDes, 55 
Vindicias dicere, App. zxxir 
Vindiota, App. xxxiii 
Vindictive damages, App. xciy. xcv 
Vitium, 118 

Void, act not confirmed, App. cri 
and voidable, App. cvi 
impossible conditions not, App. 

in part only, 71, 161 ; App. mi 
laws, App. vii 
transactions, App. lii 
when an instrument is, 51 
Voidable, 170 ; App. cvi 

Waters common to all, 138 
Ways common to all, 138 
Whole, See Universitas 
bloody 121 



Will creating joint interests, 112 
evidence of, App. civ 
kinds of, 167, 168 
Wishes obligatory, App. Ixvii. Ixviii 
Witnesses to prove customs, 18 

in cases of prescription, 174 
Women excused if ignorant of law, 26 
Words, general, 50 ; App. xxvii 
Works, meanings of, 44, 45, 50 
technical, App. xxviii 
parol evidence to explain, App. 

[xxix 

to have ordinary meaning, 45; 

[App. xxvii ; exceptions, 48, 50 

Wrongs, aggravated, App. xdv. xcv 

Wrong-doer, a person in delay is, App. 

[Ixvi 

no duty to take care of, 

[App. Ixxxvi 

not entitled to contiibu* 

[tion, App. Ixxviii 

not screened by fact that 

[what he did was void, App. lili 

Wrong-doers, several, App. Ixxvi 

Wrong gives rise to claim for damages^ 

[App. xciy. 8u Tort 
Written law, 10. Sie Laws 
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THE END. 
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